Practice Note for Victorian practitioners taking Will and Enduring
Power of Attorney Instructions during COVID-19
This practice note* has been prepared after a careful consideration of the current legal
position in Victoria, current duties to the Court and client and the most recent advice
released from the Department of Health. We recognise that this is an unprecedented
public health crisis and this note may be viewed in the context of the crisis and
government decisions with respect to isolation and the definition of essential services.
What are my obligations if I accept instructions to make a will or power of attorney for a
client during COVID-19?
In all circumstances, not just in the present Coronavirus (‘COVID-19’) pandemic, it is critical for
practitioners to consider:
Is this a matter that I should be taking on?
Can I complete the client’s instructions competently, and in the time available?
In the current climate of concern about COVID-19 and the additional personal health measures
that need to be considered (eg. keeping a safe distance, no physical contact etc.) it is
important for practitioners to carefully consider and follow established principles of law when
taking instructions for wills and enduring powers of attorney.
Law practices might consider now is a time to review the practice of appointments being made
by support staff for practitioners. It may be preferable for the practitioner to speak with the
client directly before making the appointment.
Gino Dal Pont and Ken Mackie issue a salient reminder:1
Lawyers who take instructions remotely or from third parties on a (purported)
client’s behalf take an unjustified risk when dealing with a testator’s wishes …
The stakes are heightened in the testamentary context not only due to the legal
significance of a valid testamentary instrument, but also because a lawyer retained by
a testator for the purposes of drafting (or altering) such an instrument must be alert to
the prospect that the client may be subjected to the (undue) influence of another or
may otherwise lack capacity.
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It is prudent practice for practitioners to take instructions from the client directly and separately. 2
Practitioners are also reminded of a 2019 disciplinary decision 3 where a practitioner was found
to have engaged in unsatisfactory professional conduct in circumstances where the
practitioner failed to take instructions for an amendment to a will directly from the client. The
practitioner also failed to personally attend upon the client (who was residing in a nursing
home) for the signing of the will.
What if I am self-isolating/quarantined/not well enough to complete my
client’s instructions?
If there is no one else suitably qualified within your practice to attend to the client’s instructions
you should:
1.) contact the client, preferably by phone or other electronic means to discuss the
situation and seek release from your retainer
2.) send any notice of withdrawal of lawyer if required
3.) offer a referral to another practitioner through the LIV ‘Find a Lawyer’ referral service
4.) contact your insurer, to determine what additional support is available
What is the suggested practice for meeting with clients during COVID-19?
The Australian Government Department of Health has recommended a number of measures to
reduce the risk of transmission. These guidelines are being regularly updated as the circumstances
evolve and it is recommended that practitioners regularly check the information released by the
Department of Health and/or the LIV.

We are presently in circumstances where essential day-to-day activities, which includes legal
services, can proceed as normal subject to practising good hygiene, social distancing and
social isolation4 (for those diagnosed with COVID-19, awaiting test results for COVID-19, have
been in close contact with a confirmed case of COVID-19, or have arrived in Australia after
midnight on 15 March 2020).
The LIV has written to the Attorney General seeking urgent clarification of clause 6(c) of the
Stay at Home Directions in relation to the issue of the provision of legal services. We will
provide members with updated information when this is received.
What are the suggested practices for meeting with wills and estates clients who are
in aged care facilities or hospitals?
Additional measures have been put in place by the Australian Government in relation to
aged care facilities.5
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The Australian Government directives in respect of aged care facilities are not to visit if
you have:
•
•
•

returned from overseas in the last 14 days;
been in contact with a confirmed case of COVID-19 in the last 14 days;
have a fever or symptoms of a respiratory infection such as a cough, sore throat or
shortness of breath.
Practitioners experiencing these symptoms may need to consider referring the client to another
practitioner and conversely your own exposure should the client be at risk of spreading the
virus.
The Government directives require practitioners who do attend aged care facilities to take
extra precautions when it comes to visits. These include:

•
•
•
•

making sure visits are kept short;
allowing no more than two visitors, including doctors, at a time;
making sure visits occur in a resident’s room, outdoors, or in a specific area they
designate - there should be no visiting in communal areas; and
after 1 May 2020 you must have had your influenza vaccination to visit an aged care
facility.
All visitors need to:

•
•

wash their hands before entering and leaving a resident’s room; stay
1.5 metres away from residents where possible; and
stay away when unwell.
Individual hospitals have implemented their own COVID-19 policies and it is recommended that
practitioners who are asked to attend upon a hospitalised client contact the hospital for specific
visitor information and restrictions.
These directives and restrictions may impede a practitioner from taking wills and enduring
power of attorney instructions in their usual manner.
Practitioners are reminded that their professional obligations under the Legal Profession Uniform
Law Australian Solicitors Conduct Rules 2015 continue despite the restrictions. In particular r
4.1.3 - the requirement to deliver legal services competently, diligently and as promptly as
reasonably possible and r 9 – confidentiality. These rules may pose some additional burdens on
wills and estates practitioners in light of the aged care facilities (and potentially hospital)
guidelines around restricted visits and restricted places in which you may meet with your client.

Can I use video conferencing to take initial instructions for wills or powers of attorney?
These challenging times have led many practitioners to consider other means of meeting with
clients – such as virtually - by video conferencing, email or telephone. The issue of using video
conferencing, email or telephone for the taking of initial instructions is fraught with danger and
contrary to established prudent practice.

Practitioners should consider whether a face-to-face meeting is required for the purposes
of identifying your client, verifying your client’s identity, assessing capacity and ensuring
instructions are not subject to (undue) influence of a third party.
There are a number of factors that should be considered such as the client’s age, state of
health, urgency, whether instructions can be verified (ie. subsequent telephone conversations,
emails) and if the instructions are consistent with the client’s prior will-making history – the
decision to take instructions other than directly with the client is one that is fraught with risk
and will require a high degree of discernment by the practitioner.
Practitioners should note any urgency either when arranging the appointment with the
client and/or upon taking the instructions for the will.

What are my obligations to supervise the execution of a will?
Firstly, we recommend you check the terms of your client agreement. Does the scope of work
include supervising execution of documents? We suggest you review your retainer templates
for all new client work and carefully consider the scope of legal work you are able to offer during
COVID-19. For existing clients, where personal attendance may pose a problem, we suggest
you call your client to discuss the situation with them directly and obtain their consent to vary
the scope of works, this conversation should be confirmed in writing.
Personal attendance on the client to witness the will is the preferred course for a prudent
practitioner to ensure the will is formally valid. 6 Practitioners are reminded that there are
certain people who cannot be a witness e.g. someone who cannot see the willmaker sign.7
If supervised execution is not possible then it is recommended that arrangements be made
for the documents to be conveyed to the client urgently (secure email, courier, post or fax)
with advice on how to formally sign the will.
It is also strongly recommended that information be provided to the client about s 9 Wills Act
1997 (Vic) informal wills and the subsequent need for and costs of an application to the
Supreme Court.
Ideally, if sending documents to clients, it is recommended that a telephone or video conference
be scheduled to ensure the client has received the documents, has read over the documents
with the practitioner and the practitioner has had the opportunity to answer any queries and
confirm that the client knows and understands the contents of the documents and thoroughly
understands the signing process and the consequences if the documents are not signed strictly
in accordance with the instructions provided.

What are my responsibilities once the documents have been signed?
Your responsibilities will largely depend on the scope of your retainer with your client. However, in
accordance with the Legal Profession Uniform Law Australian Solicitors Conduct Rules 2015 you
are required to complete
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the work for which you have been retained to do unless the client otherwise agrees or
has discharged the practitioner.8
It is good practice to ask the client to return all signed documents to the practitioner for
checking. Ideally this would occur by mail or courier so the practitioner can view the original
document and any marks on it, but in the current climate a scanned, emailed or faxed document
may need to suffice. If the documents do not appear to have been validly signed it is prudent
practice for the practitioner to contact the client immediately and make arrangements for fresh
documents to be signed. If the client does not return the signed documents to you consider
sending an off-risk letter outlining the risks for the client if they have not signed their will, or
have not validly signed their will.
If it is the practitioner’s usual practice to offer safe custody of client’s original documents
then the importance of returning the original documents to the practitioner as soon as
possible should be emphasised to the client.
If it is not the practitioner’s usual practice to offer safe custody of client’s original documents, or
if the client chooses not to return the documents to the practitioner for safe storage, the
practitioner should warn the client of the presumption of revocation of lost wills last traced to the
possession of the testator should the will subsequently go astray.
Practitioners should also note that they could have a video conference with their client where
the client’s acceptance of the document as their last will (in circumstances where they are
unable to sign) could then form evidence for the purposes of an application for a court
authorised will (see s 21 Wills Act 1997 (Vic); Radford v White [2018] QSC 306).9
What if my client is unable to sign the will due to physical incapacity?
In Summerville v Walsh10 the practitioner failed to realise that the client (who was unable to write)
could direct a third party to sign his will on his behalf. The act of signing on behalf of the testator
must still be carried out in the presence of and at the direction of the testator s 7(1) Wills Act 1997
(Vic). The person who signs the will on behalf of the testator may
also act as one of the witnesses.11

Appropriate attestation clauses may be added to the will to record the circumstances of
execution. Hutley’s Wills Precedents12 and The Will Precedents Guide – Volume 413 have
some attestation examples.
What are my obligations to supervise the execution of an enduring power of attorney?

Practitioners should refer to Part 3 Division 4 of Powers of Attorney Act 2014 (Vic) or the below LIV
Legal Facts Sheet
https://www.liv.asn.au/LIV-Home/For-the-Community/Legal-Fact-Sheets/Powers-of-Attorney
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Who may sign a power of attorney on behalf of a principal?
The person who signs on behalf of the principal must not be a witness or an attorney.14 The
enduring power of attorney must include a certificate signed by the witness stating the principal
signed the enduring document in the witness’s presence.15
Can I use video conferencing to witness a will or a power of attorney?
It is not currently possible to witness a will or an enduring power of attorney via video
conferencing or telephone.16 This turns on the requirement that the signing occur “in
the presence of”.17
This places practitioners in the position, in certain limited circumstances, where they may not be
able to comply with the government’s guidance concerning social distancing in order to
discharge their duty to their client to make a valid will.
Practitioners should, in all circumstances, take note and follow the government’s
health guidance.
Practitioners, particularly when taking instructions from new clients, ought to consider getting
off-risk for over-sight of the signing process. Clients may need to make their own arrangements
for suitable witnesses (eg. medical attendants) to visit them while maintaining appropriate
social distancing to witness documents, if possible.
In relation to the prospect of using video conferencing to witness documents we can only
consider existing authorities at present. The existing authorities require witnesses to be
physically present when the testator acknowledges his/her signature. The testator must be able
to see the witnesses sign although it is not necessary for the testator to choose to look. 18
A will has been held to be validly signed where the testator signed it, the witness then took it to
another room to sign, in circumstances where the testator could (from their position) have
seen the witness sign.19 A relevant example might be a testator in isolation who has signed
the will, that signing was overseen by two witnesses who could view the testator through a
glass window. The will is then signed by the two witnesses and the testator is in a position
where he/she could (if he or she wanted to) have seen the witness sign the will. The testator
must be aware that the document the witnesses are signing is the will. 20 The act of being
present involves not only physical presence but also mental awareness. 21
There are currently no legal authorities or precedents in Victoria that digital
signatures (see below) or video witnessing will be accepted as a formally valid will
or power of attorney.
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Do the testator and witnesses need to use the same pen when signing the will?
There is no requirement that the testator and witnesses use the same pen, although it is a
well-established principle of prudent practice. The suggestion is that the use of different ink or
ink of a different colour may suggest that the testator and witness(es) were not present at the
same time.22
Similar to the Electoral Commission’s suggestion for voting in the upcoming Council
elections, firms could encourage clients to use their own pen or be prepared to issue pens to
clients and witnesses, so each signer could use their own pen.
It would be prudent to include in your file note concerning the signing appointment that the
signatures were made at the same time but with different pens in view of the current
hygiene requirements for COVID-19.
In relation to enduring powers of attorney practitioners are reminded that a third party may sign
the enduring power of attorney on behalf of the principal (in the presence of the qualified
witness and the presence of the principal) if the principal so instructs.23 This method of
signing is not dissimilar to a person signing a will on the instruction of a testator except that
the signer may not be a witness or attorney.24
Can my clients electronically sign their documents?
It may be tempting for practitioners to consider using digital signing technologies (ie. DocuSign)
in view of the COVID-19 circumstances.
Wills, enduring powers of attorney and other testamentary instruments are not presently able to be
validly executed electronically. Regulation 6 of the Electronic Transactions (Victoria) Regulations
2010 (Vic) expressly exempts Wills, codicils and other testamentary instruments:
(1) Section 7(1) of the Act does not apply to any transaction whereby a Will, a codicil or any other
testamentary instrument is created, executed or revoked 25.
It may be possible for a digitally signed will to be admitted to probate as an informal will
with all the attendant additional costs.
Practitioners considering this option should heed the warnings listed above in respect of
providing information to clients about s 9 Wills Act (Vic) informal wills and the subsequent
need for and costs of an application to the Supreme Court.
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