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20 On a mission to
end family violence

Victoria’s legal profession with police and
community groups have established a
Family Violence Taskforce in response to the
pleas of mother and campaigner Rosie Batty.
By Carolyn Ford

SPECIAL ISSUE

SUSAN GORDON-BROWN

LAWYERS
AND ETHICS

33 Ethics special issue

This special issue looks at ethics and the law.

34 A lawyer’s duty

Lawyers have many duties to uphold, not
least of which is to act honourably, and with
honesty and candour.

By The Hon Justice Emilios Kyrou

iNFORMATION FOR LAWYERS

38 The Ethics
Committee at work

For practitioners faced with an ethical difficulty,
the LIV Ethics Committee is here to help.
By Richard Fleming

42 The client from hell

Can a solicitor terminate a client engagement
before completion of the matter?
By Michael Dolan

46 The ethics of choosing clients

Law firms should consider the best approach

to take when faced with ethical questions,
particularly when deciding which clients to serve.
By Rufus Black

50 Interviewing potential

defendants

Until recently it had been accepted practice that
plaintiff lawyers involved in transport accident
claims should not communicate with a witness
who is a potential defendant to a transport
accident. The LIV Ethics Committee found that this
view was incorrectly based.

By Jonathan King

54 Communication and
undertakings

At the heart of every legal practice is
communication, and keeping promises, or
undertakings, is its backbone.

By Michael Dolan
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THE HON JUSTICE EMILIOS
KYROU is a judge of the
Victorian Court of Appeal and
the Victorian patron of the
Hellenic Australian Lawyers
Association.

RICHARD FLEMING is the
principal at Benelex where

he practises commercial and
technology law. He has been
a member of the LIV Ethics
Committee since 2002 and its
chair since 2005.

MICHAEL DOLAN is the acting
manager of the LIV Ethics
Department.

RUFUS BLACK is Master of
Ormond College at the University
of Melbourne and deputy
chancellor of Victoria University.
He is a director of Corrs
Chambers Westgarth and of the
Walter and Eliza Hall Institute of
Medical Research.

JONATHAN KING is a lawyer
in the TAC department of
Maurice Blackburn. He is an
LIV accredited personal injury
specialist.
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KATIE MILLER
president@liv.asn.au

Seize opportunities technology can
bring to your legal practice.

elcome to 2015. Children of the 1980s have been
; ;; } waiting for this year since we first caught a glimpse
of it when Marty McFly travelled to 2015 in the movie

Back to the Future Part I (BTTF in Twitter-speak).

In BTTF, Marty travels to 2015 to stop his future son taking part
in a robbery. As part of the plan, Marty poses as his future son
and, by doing so, allows the audience to get a sneak peak of life in
the future.

The features of future life that attracted most of the audience’s
attention were, of course, the technological “advances” - flying
cars, 3D holograms advertising the latest incarnation of Jaws,
robot petrol station attendants and, of course, the hoverboard, a
levitating version of the skateboard.

Yet for all the excitement it generated, the 2015 portrayed in
BTTF was not that much different to the 1985 we were then living
(that, of course, being the point of the whole movie trilogy). The
devices seen in Marty’s 2015 were no more than the devices used in
the 1980s with a technological add-on. Kids still rode skateboards,
but now they levitated. People still drove cars and suffered traffic
congestion, but now the cars flew. And, bizarrely, people still used
dot matrix faxes — although their speed and proliferation around
the home had increased impressively.

In preparing for the new year, I have reflected on how much legal
practice in 2015 differs from that of 1985. We now communicate
electronically rather than by snail mail and typewriter. We have
vast databases to store and code documents in discovery. We use
electronic precedents and advertise on the internet and through
social media. Some of us are outsourcing more routine tasks to
lawyers in other countries.

However, as in BTTF, most of what we do is similar, if not the
same, as it was in 1985. The dreaded billable hour is still with
us. Clients, lawyers and courts alike are still largely bound by
geography - clients attend lawyers’ offices and lawyers attend
courts in cities and regional centres. For all its promise, “virtual
appearances” through Skype are still the exception, not the rule.
The business model of many legal practices is still based on
document-intensive tasks and practices, such as discovery or
conveyancing. Although it seems that there is a new technological
change to learn about every other week, technology has largely
been used by lawyers to increase the efficiency of what we do,
rather than changing what it is that we do.

4 LIJ JAN/FEB 2015

Into the

In the United States, the future has arrived. Technology is changing
the way legal practice is done - and, perhaps just as significantly,
by whom it is done. Venture capitalists are investing in companies
that will help clients to find, rate and compare lawyers more easily,
aswellas deliver legal services in new ways - and not necessarily
by lawyers.

Technology is changing how services such as discovery and
legal research are performed and the need for lawyers to provide
such services. Technology is also helping lawyers to “make
money while they sleep”; ie using computer programs to provide
routine advice or legal documents (such as forms or contracts) to
clients whenever they need them and without direct input from
an individual lawyer. Such an approach frees lawyers to focus on
more complex and, hopefully, more professionally and financially
rewarding work and, more excitingly, frees lawyers from the bonds
of the billable hour.

The LIV recognises that these technological changes present
both challenges and opportunities for lawyers and their business
models. To support members of the legal profession to grasp the
opportunities and make technological change work for them, the
LIV has established a Technology and the Law Committee. If you
are interested in these issues, the committee will be developing a
plan of action - keep an eye out for further details in Law in Brief.
Also, see “IT in Practice” p82.

On an individual level, as you plan your 2015, ask yourself:
Are you getting the most out of technology that you possibly can?
Are there existing technologies you could use more effectively
or new technologies that you need to learn more about? How
could technology help you to change your business model to take
advantage of new or under-utilised markets? Could technology
help you to remove a part of legal practice you really don’t like,
such as the billable hour or routine advices?

As Marty McFly is told in BTTF, the future isn’t written yet - so
make it a good one. This year is your opportunity to build a legal
practice that will still be around when Marty McFly’s son takes
his journey back to the future. ®

roLlowMeEoN Ewitter @LivPresident

READ MY blog E liv.asn.au/livpresblog
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NERIDA WALLACE
ceo@liv.asn.au

This year will be full of new challenges
for the legal profession.

ethical framework is not just for our profession but for our

clients and the community. The decisions that our members
make every day are made in an ethical framework. How highly
regarded thisis by others was brought home when the LIV’s Ethics
Department presented to the Australian Crime Commission to
great acclaim. This aspect of legal work is often taken for granted
and we should talk about it more often outside our professional
discussions. It is a key reason LIV members are sought after in
many fields. I hope you find this special issue a continuing useful
resource in reinforcing that message every day.

2015 offers many challenges not least a new Victorian state
government with a mixed cross bench and a need to rely on
respected community voices to get legislation through. The LIV is
already being called on for advice and Turge you to get involved on
mattersimportant to you. I have recently been told by government
representatives how highly respected the LIV committees are, a
message I passed on to those attending annual general meetings
of each of the LIV’s expert sections. The LIV has proven capacity
to make confidential submissions to proposed legislation by
assembling some of the best lawyers to offer technical advice often
with very little notice.

This shows that in these times of government restraint,
professional bodies such as the LIV have great access, and are an
invaluable link to government and opposition, with regular catch-
ups. They seek our opinion, they come to us wanting our expertise.
The profession’s interests are put forward as well as those interests
important to all Victorians and through the Law Council of
Australia (LCA) those on the national front. For example, on data
retention the LIV is assisting the LCA, offering legislative solutions
to government to get the balance right between privacy concerns
and changing security needs.

The big issue for members already on the agenda is the Legal
Profession Uniform Law, including new solicitors conduct rules
all due for implementation on 1 July (see www.lsc.vic.gov.au).
E-conveyancing is another and powers of attorney and succession
changes are already underway with more professional training
planned.

The 2014 Productivity Commission report on access to justice
(http://tinyurl.com/oelrj7m) included recommendations for
contingency fees. Supported by the LIV Council, these fees more

I was reminded recently of how important and unique our
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Putting ethics

readily allow members to act for the “missing middle” otherwise
blocked by costs. The LIV has proposed working with the
Victorian government on this recommendation.

Change may not be brought about by legislation alone and direct
approaches are also necessary. The LIV has taken the initiative to
research and work on practical outcomes for legal aid and family
violence. PriceWaterhouseCoopers has been engaged by the
LIV to work with the Criminal Law and Family Law Sections to
develop better business models for our members. These will form
the basis of ongoing discussions with Victoria Legal Aid and in
turn will inform the government’s promised review.

The LIV was also asked by Chief Magistrate Peter Lauritsen
to support the Family Violence Taskforce which is working on
recommendations for practical solutions to increasing caseloads.

On members’ issues, 2015 has brought up two challenges that
will have a big impact on the day to day work of practitioners.
These are the new e-conveyancing rollout and the short form costs
disclosure mandated form required under the new Uniform Law.

The e-conveyancing rollout is being met with specialist training
from the LIV and this year online access to this training will be
available. In addition, the Legal Services Board (LSB) is seeking
to clarify the impact on the Public Purpose Fund of the new
e-conveyancing processes and has advised that trust account
holders may continue to direct trust monies into the general
account. This will mean continued interest flowing into the fund
which in turn supports legal aid, law reform and community legal
centres, Victoria Law Foundation initiatives and LIV programs,
including the referral service, and Justice Connect. Further
details are expected from the LSB shortly and I would ask that
you carefully review these.

Of great importance to members is the short form costs
disclosure that under the new Uniform Law covers every
transaction between legal practitioners and clients of a value
between $750 and $3000. This month you will have been asked
to communicate with the Uniform Legal Services Commissioner
on how this will affect your business. The LIV continues to make
these representations, including concerns by incorporated legal
practitioners. Your input is invaluable and I thank the members
who have already written in on this issue.

I wish you all the very best for this year and as always, do not
hesitate to contact me. ®
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Vote of confidence

ast November the state election showed
that the democratic system in Australia
works. There are many that disagree.
I canvassed a wide range of people ranging
from a professor at a Victorian university
who voted for the sex party to an 18-year-old
who voted but would not tell me who for.
The 18-year-old was the far more interesting
voter. Not only did he register to vote but actu-
ally did so and thought about what his vote
might mean before he voted. This person goes
against the media’s wide held view that the
youth are selfish, don’t care, don’t take an inter-
estin democracy and are disenfranchised.
The seat I vote in is Prahran. Prahran is
the most complicated in the state at around 12
square kilometres. Traditionally a Labor seat,
electoral boundary changes have complicated
things. The sitting member, Clem Newton-
Brown had a healthy margin. One of the most
knife edge seats, the vote at 100 percent count
had Mr Newton-Brown with 40 votes ahead.
The final check was the preferences. He lost.
As a member of the LIV I cannot speak
for our peak body itself. However I watched
as the previous government systematically
changed law after law.
The electorate dismissed it. The LIV
defended basic human rights during its tenure.
Inthe end, it is us that protects you against
the state, corporations and other countries. In
Victoria, this is particularly so. Senior coun-
sel again and again give pro bono advice

PUBLICATIONS
DEPARTMENT

For LlJand LIV Legal Directory
and Diary inquiries only

Ph: (03) 9607 9339

Fax: (03) 9607 9451

Email: cford@liv.asn.au

Web: www.liv.asn.au/lij

O

LAW INSTITUTE JOURNAL

1J

Follow the LIJ on
Twitter @thell)

LAW INSTITUTE OF Managing editor
VICTORIALTD Carolyn Ford
Sub-editor & publicati dinat
470 Bourke Street’ A:arEyIK(;Irle‘;U Ications coorainator
el lbrmuime 000, Sub-editor and proofreader
GPO Box 263, Libby Brown
Melbourne 3001, :
DX 350 Melbourne Artdirector
Katherine Alexander
Ph: (03) 9607 9311 Graphic designers

Fax: (03) 9602 5270
Email: lawinst@liv.asn.au
Web: www.liv.asn.au

Wendy Bayliss, Kay Cripps
Editorial assistant
Jessica Mills

Victoria ) 2012 VLF Legal Reporting Awards
n WFoundation Best illustration for: Beware the Social
;-'::l:‘--om- Network by Pat Campbell
8 LIJ JAN/FEB 2015

and appear in complex human rights cases
launched from our Supreme Court.

Asalawyer, I canonly thank my peak body
and the Bar for extraordinary efforts to pro-
tect fundamental rights.

Finally, I have supported the PNET Cancer
Foundation for five years. PNET is a charity
that raises awareness of brain cancer in chil-
dren - the single biggest killer of children.
When taking instructions for a will, Turge
all practitioners to consider this charity.

The18-year-old survived to vote. Many do not.

STEPHEN WILCOX
WILCOX AND ASSOCIATES

Whitlam’s legacy

Of particular interest to me is Professor
Williams’ discussion on the family law
reforms implemented by the Whitlam gov-
ernment (“Whitlam’s legacy of law reform”
LIT December 2014).

I agree with Professor Williams that
changes to the Family Law Act 1975 “altered
the basis upon which a marriage can be dis-
solved... Thelaw was changed to a single, no
fault ground for divorce . ..” In eliminating
the requirement for divorce to be fault-based,
the Whitlam government enabled the intro-
duction of a system whereby married persons
could now apply for divorce without the need
to find blame. I often wonder what it must
have been like to practise as a family law
solicitor in an era where divorce required
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an element of and proof of fault. It must have
been a difficult process for not only clients
wanting to obtain a divorce but their legal
representatives who would have had to deal
with the evidentiary requirements in relation
to the fault element.

Nowadays, divorce is an accepted norm
within our society. Section 48(1) of the Family
Law Act 1975 (Cth) sets out one ground of
divorce being that “the marriage has bro-
ken down irretrievably”. The court only
has to be satisfied that the parties have been
separated and lived separately and apart
for a continuous period of not less than 12
months immediately following the filing of
the divorce application (Family Law Act 1975
(Cth) s48(2)). Even if parties have lived under
the same roof, they can still be seen to be sepa-
rated under the one roof as long as they have
lived as a separated couple (Family Law Act
(cth) s49(2)).

I believe that there is no longer the focus
that may once have existed on the divorce
aspect of a relationship breakdown. Indeed, it
is other issues that are at the forefront of prac-
tice as a family law solicitor. Often, divorce is
seen as the last step to be taken in a process
where other issues such as property and chil-
dren’s issues play a more important role. It is
these long-term issues that are most relevant
to the resolution of any family law matter. ®

LOREDANA GIARRUSSO
MICHAEL BENJAMIN & ASSOCIATES
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Swinburne Law School
Australia’s newest law school,

For more than 100 years, Swinburne has been committed to innovative education,
producing outstanding graduates and delivering enduring outcomes.

With its specialisation in science, technology and innovation, Swinburne's reputation for
high quality, engaged teaching and research is reflected in the University’s consistent ranking
among the top 3% of universities in the world.*

Swinburne’s law school now offers an undergraduate program which focuses on commercial
law with emphasis on intellectual property law. As the only degree in Victoria with this
specialisation, students learn to practise law for the knowledge economy.

The Swinburne Bachelor of Laws program is fully accredited by the Council of Legal
Education in Victoria and offers students the option of a single degree or combined program
with arts, science, business or engineering.

For more information about Swinburne Law School, call 1300 275 794
» swinburne.edu.au/lawschool

*Academic Ranking of World Universities 2014
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LIV ADVOCACY

To represent the interests of members and the wider community, the LIV actively seeks to influence
policy and legislation through lobbying and submissions to government, the courts and other bodies.

Country and Suburban Law Associations representatives at a forum with the LIV.

Annual general meetings

LIV 2014 president Geoff Bowyer and LIV
CEO Nerida Wallace attended the LIV AGM.
Ms Wallace attended the AGM for the LIV’s
Litigation Lawyers Section, Administration
and Human Rights section, Young Lawyers
section and Property and Environmental
Law section. Mr Bowyer and Ms Wallace also
attended the Law Council of Australia direc-
tors meeting and AGM.

Asia Pacific Law Forum

Mr Bowyer spoke at the opening of the con-
ference alongside LIV past president Reynah
Tang. Delegates from one of China’s biggest
law associations the Sino-Global Lawyers
Association attended, with representatives
from Australiaand New Zealand. The recent
signing of the Australia-China Fair Trade
agreement and its impact on legal practice
was discussed, as well as the evolving busi-
ness structures of law firms.

LIV Diversity Taskforce chair Stuart Webb with
Disability Services deputy commissioner Miranda
Bruyniks and Geoff Bowyer.
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Country & Suburban Law Associations

Mr Bowyer worked closely with the Country
and Suburban Law Associations in 2014. In
November he attended the Bendigo, Geelong
and the Southern Solicitors group meet-
ings. The LIV also held a council meeting
in conjunction with the Goulburn Valley
Association in Shepparton which Mr Bowyer
and Ms Wallace both attended. The LIV
also held a forum with the presidents of the
Country and Suburban Law Associations to
discuss more opportunities for collaboration
between the LIV and associations.

Courts

Mr Bowyer met with Court Services Victoria
director of asset planning and manage-
ment jurisdiction services Brian Stevenson,
regarding Bendigo and Geelong Courts. Ms
Wallace met with County Court Chief Judge
Michael Rozenes. She also met with Chief
Magistrate Peter Lauritsen, who is chairing
the new Family Violence Taskforce. Other
members include Victoria Police, LIV crim-
inal and family lawyers, Victoria Legal Aid,
Victorian Bar, Federation of Community
Legal Centres, Domestic Violence Victoria
and Women’s Legal Service Victoria. For
more see page 20.

LIV Disability Action Plan launch

Ms Wallace and Mr Bowyer attended the
launch of the LIV’s revised Disability
Action Plan (DAP). Speakers included LIV
Diversity Taskforce chair Stuart Webb and
deputy commissioner, Disability Services
Commissioner Miranda Bruyniks who said

the LIV DAP addressed inequality and lack
of opportunity for people with disability.

Membership associations

Ms Wallace met with CPA Australia exec-
utive general manager commercial/general
counsel Craig Laughton to discuss synergies
and mutual interests between the LIV and
CPA. Ms Wallace also met with Australian
Physiotherapy Association CEO Chris
Massis to discuss membership associations.

Melbourne Commercial Arbitration
and Mediation Centre Advisory
Committee

Ms Wallace attended a meeting of direc-
tors where they discussed development and
promotion of the centre to further facilitate
international and domestic commercial arbi-
trations and mediations.

Monash Law School

Ms Wallace met with Monash University
law school professor Adrian Evans to dis-
cuss executive education.

Refugee and Immigration Legal Centre
Mr Bowyer attended the annual dinner
alongside former Chief Justice of the Family
Court of Australia Alastair Nicholson. The
Age political editor Michael Gordon dis-
cussed the current asylum seeker situation
in Australia and the media discourse around
the issue.

Regulation
Ms Wallace attended her regular meet-
ing with Legal Services Board CEO and
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Commissioner Michael McGarvie. Ms
Wallace also spoke with LSB chair Fiona
Bennett. Ms Wallace met with CEO of the
Professional Standards Council Dr Deen
Sanders to discuss the Professional Standards
Scheme which the LIV operates under.

Slater and Gordon

LIV president Katie Miller and Ms Wallace
attended the launch of the Slater and Gordon
Health Projects and Research Fund, which
will support initiatives focused on the
improvement of care for people with asbestos
related illnesses, occupation-caused cancer
or a catastrophic injury. The Alfred depart-
ment of Neurosurgery director Professor
Jeffrey Rosenfeld gave the keynote address
and spoke with Ms Miller and Ms Wallace
about social policy.

Victorian Attorney-General
Mr Bowyer and Ms Wallace met with new
Attorney-General Martin Pakula to discuss
law and order priorities for 2015.

Wyndham Committee

Ms Wallace and Mr Bowyer attended the
Wyndham Committee gala dinner in Werri-
bee with Supreme Court Justice Betty King,
Julian Burnside QC and St Vincent’s Private

Hospital CEO Ian Grisold. The theme was
social justice in Melbourne’s west and
included a presentation from Wyndham
Legal Service about its work.

SUBMISSIONS

Submissions made by the LIV may be viewed at www.
liv.asn.au/For-Lawyers/Sections-Groups-Associations/
Practice-Sections/Submissions.

Funds in Court

In a submission on the Courts Legislation
Amendment (Funds in Court) Bill 2014 the LIV
welcomed the measures in the Bill to require
further transparency and accountabil-
ity measure for Funds in Court. However,
it expressed concerns about other aspects
of the Bill, in particular clause 5 which
states that there is no presumption that
funds should be administered by Funds in
Court rather than another administrator.
The LIV is concerned that this change may
result in funds being moved away from
Funds in Court to other administrators
who are not bound by the same standards of
accountability and transparency and who do
not offer comparable terms for management
of funds.

Limitation of Actions —
Criminal Child Abuse

The LIV’s submission on the Exposure Draft
of the Limitation of Actions Amendment (Criminal
Child Abuse) Bill 2014 strongly supported
removing time limits that prevent victims of
child abuse from accessing civil justice. The
submission provided a number of suggested
amendments to clause 3 of the draft Bill that
would broaden the scope of the Bill to ensure
that limitation periods are abolished for physi-
cal, sexual, emotional and psychological abuse
of children and that plaintiffs are not required
to prove that a crime was committed.

Rights and responsibilities

The LIV’s submission to the Australian
Human Rights Commission’s Rights and
Responsibilities 2014 National Consultation
congratulated the Commission’s wide
engagement with community groups and
individuals across Australia. It reiterated
the LIV’s stance that federal human rights
legislation is necessary to ensure that human
rights are sufficiently protected in Australia
and focused on the Victorian Charter of Human
Rights and Responsibilities which has been an
important first step towards improved pro-
tection and promotion of human rights in
Victoria. ®
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Out of the shadow

Victoria’s new Attorney-
General is looking forward

to working with the LIV and
its members after Labor’s
resounding victory at the state
election.

Keysbhorough MP Martin
Pakula was appointed the
state’s Attorney-General
after the Napthine Coalition
government was ousted at the
November poll.

Mr Pakula said the LIV does
important work in helping legal
professionals with resources,
education, information, support
services and networking oppor-
tunities. “The LIV has helped
Victoria’s legal profession earn
and maintain its reputation
asaleader in Australia and
in the region,” he said. “I wish
LIV’s Council, executive and
members all the best for the
legal year.”

Mr Pakula had been shadow
Attorney-General since 2010
while Labor was in opposition.

He studied law at Monash
University and served articles
at Macpherson and Kelley
Solicitors before entering
politics.

One of the biggest upsets of
the election was the victory of
independent Suzanna Sheed, a
family lawyer, who achieved a
staggering 32.5 per cent swing
to take the seat of Shepparton
from the National Party for the
first time in 47 years.

Ms Sheed, who is married
to local paediatrician Peter
Eastaugh, is well known in
the Shepparton community
as a director of SMR Legal,
with more than 30 years legal
experience.

But Ms Sheed admitted her
win - after just four weeks
campaigning - surprised even
she.

“When you start a campaign
like this, you have to have in
mind that we’re doing this to
win but our goal absolutely was
to try and make it a marginal
seat. It would be fair to say that
we exceeded our expectations,”
Ms Sheed said.

She said her involvement
in numerous community
organisations, committees
and boards led her to believe
that Shepparton was being
neglected compared to nearby

WINNERS: Attorney-General Martin Pakula and new MP Suzanna Sheed

marginal electorates such as
Geelong, Ballarat and Bendigo.

“Being a safe seat does not
necessarily serve you well when
you look at what the marginal
seats seem to achieve by way of
attention and investment and
services.”

Ms Sheed’s campaign, which
centred on making Shepparton
marginal with the slogan
“Stand Up Shepparton. It’s our
turn”, struck a note with voters.

She said she believed her
long-term legal career would

help her navigate and under-
stand legislation while listening
to constituents and pursuing
their concerns could be likened
to alawyer receiving instruc-
tions from a client.

Ms Sheed was pivotal in
helping the Goulburn Valley
Law Association secure repre-
sentation on the committee
overseeing the redevelopment
of the Shepparton Court House.

She said there had been a
campaign for decades for an
overhaul of the court building.

IBA appointment

On 1 January, Minter Ellison partner
Peter Bartlett became assistant treasurer
of the International Bar Association (IBA).

It is a two-year appointment, at the end

of which Mr Bartlett is in line to become
treasurer of one of the largest professional
membership bodies in the world.

The IBA has more than 100,000
members, including 55,000 individuals,
law firms and 206 bar associations and law
societies (including the LIV and the Law
Council of Australia). It has 140 specialist
committees and organises 35 specialist
conferences a year.

“Itis the voice of the global legal
profession,” Mr Bartlett said, adding
he was also on the IBA’s management
board, council, audit committee and risk
management committee. Australian lawyers
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Margery Nicoll (LCA) and Stephen Macliver
(Sparke Helmore) are also IBA executives.

“It’s recognition of Australia’s position in
the international legal community, and also
recognition of our contribution to the IBA.”

Mr Bartlett heads the media and commu-
nication practice at Minter Ellison and is a
former chairman of the firm. He is a former
chair of the LIV Litigation Section and the
LIV Defamation Committee.

The IBA annual conference was held in
Tokyo in 2014. It was attended by 6300
delegates from 130 countries. A highlight
for Mr Bartlett was meeting 82-year-old
Japanese Emperor Akihito who, with
Empress Michiko and Prime Minister
Shinzo Abe, opened the conference.

“I was among 20 people selected to meet
the Emperor and have eight minutes talking
to him. It was a fascinating experience.

GLOBAL: IBA assistant treasurer Peter Bartlett

We talked about the differences between
Melbourne and Sydney and the relationship
between Australia and Japan.”

Last held in Melbourne in 1989, the IBA
annual conference will be in Vienna this year,
Washington DCin 2016 and Sydney in 2017.

“We are hoping for a great turnout at the
Sydney conference. It will be an important
opportunity for Australian lawyers.”



OUTSTANDING CONTRIBUTION: Former LIV president
Mark Woods

LIV elder
statesman
retires

Former LIV president Mark Woods has retired
from LIV Council after a record 23 years.

To mark his departure, Mr Woods was presented
with a 23-year-old bottle of Grange, arguably
Australia’s most celebrated wine, at the LIV
Council meeting in December.

Immediate past-president Geoff Bowyer
commended Mr Woods for his “outstanding
service to members of this profession” since 1991.

“He is a go-to person for this organisation,” Mr
Bowyer said.

Mr Woods was the longstanding chair of the
Access to Justice committee, and has played a
leading role in legal aid campaigns. He repre-
sented the LIV at the Law Council of Australia
and contributed on numerous committees with
the LIV and other legal stakeholders.

The remodelling of the LIV library during his
term as president in 1995 was a key achievement,
Mr Woods said.

“The LIV introduced online borrowing and
research for our members, which was a first for
the profession nationally,” Mr Woods said.

Heis also proud of the Legal Assistance Scheme
which has referred many Victorians to member
firms to undertake pro bono work for them; the
reasonable legal aid system in Victoria after
battles with state and federal governments over
funding; the LIV’s maturing relationships with
interstate and overseas law societies over the
past 10 years; and the introduction of the law aid
funding scheme that allows small firms to do pro
bono work on a contingency basis.

Mr Woods will stay on a number of LIV
committees this year.

“I'will continue my work on access to justice
nationally and internationally, and I might have
a little bit more time to devote to my practice,” Mr
Woods said.

Former LIV president Reynah Tang and LIV
councillor Tracey Smail also retired from Council
after joining in 2007 and 2011 respectively.

Call for $200 million
boost to legal aid

An urgent fiscal response to the
Productivity Commission’s wide-
ranging report on access to justice is
needed, say Australia’s legal service
providers.

Providers are calling for the federal
government to promptly implement the
report’s sweeping recommendations,
including a $200 million per annum
increase in funding for legal assistance
services around Australia, with a focus
on civil matters, including family law.

The 980-page report (http://tinyurl.
com/oelrj7m) also recommended a
review of the means test for legal aid
eligibility, legal insurance for the
public, recovery of costs for pro bono
services, a single contact point for
legal assistance and referral, consist-
ently applied protective costs orders
deemed to be in the public interest
and a reversal of $40 million-plus in
proposed cuts across the legal services
sector nationally. The National Family
Violence Prevention Legal Services
Program for battered Aboriginal
women is set to be axed on 30 June
under the proposed cuts.

Convenor of the National Family
Violence Prevention Legal Services
Forum Antoinette Braybrook said
Aboriginal women remain the most
legally disadvantaged in Australia
today. “The defunding of this program
is very concerning. The annual cost of
violence against Aboriginal women
has been projected to reach $2.2 billion
in the next seven years and this does
not include the flow-on of the impact on
their children,” Ms Braybook said.

The Forum joined with National
Legal Aid, the National Association
of Community Legal Centres, the
National Aboriginal and Torres
Strait Islander Legal Service, the Law
Council of Australia (LCA) as well as
the LIV in welcoming the report which
was released on 3 December.

Inits report, the Productivity
Commission said disadvantaged
Australians are “more susceptible to,
and less equipped to deal with, legal
disputes” and that “numerous studies
show that efficient government funded
legal services generate net benefit to the
community”.

A funding injection of the magnitude
recommended would see an extra

400,000 Australians able to access
legal aid, said National Legal Aid’s
Bevan Warner, adding the Commission
was independent and had provided a
credible economic analysis of the value
of legal aid.

“It’s not a report by legal academics
or the sector itself talking about the
work that we do. It’s a landmark report,
a blueprint for the future. This is the
country’s premier economic think-tank
saying it makes economic sense and
provides fairer access to justice. .. [and]
practical legal help.

“Practical legal help keeps people
safe, it keeps people in their homes. Tt
helps people to obtain and keep income
support. It provides practical everyday
support to help people resolve issues.
Lawyers are part of the solution, not the
problem.”

LCA spokesperson Fiona McLeod
SC said delivering justice was
compromised while legal aid was
underfunded. “The report indicates
that every dollar spent on legal aid
results in a benefit downstream of
$1.60 to $2.25 in savings.”

National Association of Community
Legal Centres chair Michael Smith
said: “The jury isin. There is a huge
crisisin legal help across the country.
There are state and territory govern-
ments not pulling their weight and the
Commonwealth can do far more. We
need a real national partnership to deal
with this crisis in legal help”.

National Aboriginal and Torres Strait
Islander Service chair Shane Duffy
said: “We support the report’s recom-
mendation of reversal of proposed cuts
of $40 million. There is a huge level of
unmet legal need out there, rather than
cutting funding the government should
be increasing it”.

The LIV has lobbied for greater access
to justice for individuals to meet unmet
legal need in a number of submis-
sions and when appearing before the
Productivity Commission inquiry. It
will give the report a detailed review.

2014 LIV president Geoff Bowyer
said: “The LIV urges the federal and
state governments to consider the best
way forward. One thing is clear. It is
unfair to exclude more and more people
each year from access to justice because
they cannot afford access to justice or
do not qualify for legal aid”.
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Accredited specialists

There will be a price to pay for the
rollback of regulatory and welfare
regimes advocated by Australia’s major
political parties, according to former
Supreme Court judge the Hon Frank
Vincent QC.

“A resurgent 19th century liberalist
approach is increasingly being advocated
and can be seen to be reflected in many
policy proposals by our major political
parties as we see regulatory and welfare
regimes rolled back. There will be a price to
pay for that approach,” Justice Vincent said.

The veteran of 24 years on the bench,
which included presiding over a record
200-plus murder trials, made the remarks
during his keynote speech at the LIV’s
Accredited Specialisation 25th anniversary
event on 14 November 2014.

The LIV’s specialist program, started in
1989 with family law, has seen more than 950
lawyers accredited across 16 areas of law.

LIV president Katie Miller said it was
a significant opportunity for lawyers
to demonstrate their specialist skills.

“It recognises the depth and breadth of
high level, expert skills within the legal
profession and assists clients to choose a
solicitor with the skill level appropriate to
their legal issue,” she said.

Justice Vincent told the assembled
specialists that lawyers today face a broader
range of problems than in the past.

“No longer are we insulated against the
turmoils of external strife. Although the
notion has some superficial attractiveness,
and certainly it seems to appeal to some of
our political leaders, we cannot pull up the

SPECIALIST RECOGNITION: Retired Supreme Court
judge the Hon Frank Vincent with Lu Cheng

drawbridge against the external world.

“An aspect of particular concern is the
potential of many of the changes occurring
in this country and internationally upon
the effective operation of the rule of law.

“Questions are being raised concerning
the extent to which governments should be
involved in the setting and maintenance
of standards of a wide range of areas. The
resolution of these questions will impact
on the work of legal practitioners... the
answers will determine the kind of society
that will result.

“If, as Taccept, the primary role of the
legal system in a genuinely democratic
society is to act as a safeguard against the
exercise of arbitrary power, . .. the legal
profession has a crucial role to play.”

Justice Vincent said lawyers need to under-
stand changes and their implications,

YOUNG LAWYER

Robinson Gill lawyer Lu Cheng (commercial
litigation) was one of 55 new specialists
conferred at the event. Also, 25 25-year family
law specialists were recognised.

Ms Cheng, 30, came to Melbourne from
Shanghai in 2001 when she was 16. Dux of her
high school, Nazareth College in Noble Park,
and with a VCE score of 99.7 and a Premier’s
language award under her belt, Ms Cheng
headed straight to the University of Melbourne
to study law.

With Robinson Gill for almost four years, Ms
Cheng said gaining specialisation was part

of the firm’s culture —she is one of eight
accredited specialists including founding
partner and former LIV councillor Tim Robinson
(family, commercial litigation). As soon as she
had the required five years experience she
sought accreditation.

“At the first opportunity | grabbed it, it was a
goal of mine. It gives me confidence but it also
gives clients confidence that | hold the relevant
expertise. As a young professional it is always a
challenge when you meet a client and they see
you are young and ask about your experience.
So confidence plays an important role,” said
Ms Cheng who leads the commercial litigation
team at her firm.

continue education and accumulate expertise.

When Justice Vincent practised “there
was the view that work in the criminal law
required few legal skills and little more
than a particular type of salesmanship.

“The human rights questions and complex
character of the issues in criminal proceed-
ings were not recognised for a long time.

“Criminal law is only one area in which
continuing education and expertise are
required if we are to maintain the respect of
the community, properly advise our clients
and play our part in upholding the rule of
law,” he said.

New High

Victorian Court of Appeal judge Geoffrey
Nettle has been appointed to the High
Court of Australia.

Federal Attorney-General George Brandis
QC said Justice Nettle QC was regarded as
“one of the Australia’s finest jurists”.

“His judgments are marked by analytical
clarity and deep legal scholarship. He will
be an outstanding addition to the High
Court,” Senator Brandis said.

Justice Nettle studied at the Australian
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National University, Melbourne University
and Oxford University.

He began his legal career, which Senator
Brandis described as “brilliant”, at
Mallesons Stephen Jaques in 1977 and
became a partner at the firm four years
later.

As abarrister, Justice Nettle specialised
in commercial law, equity, taxation, consti-
tutional law and administrative law and in
1992 became a QC.

He was appointed to Victoria’s Supreme

Courtin 2002 and, two years later, joined
the Court of Appeal.

He is the first appointment to the High
Court by the Abbott government.

Justice Nettle will replace Justice Susan
Crennan AC who will retire in February,
five months before her term is due to end.

Justice Kenneth Hayne will also retire
in 2015, after serving 18 years on the High
Court, when he turns 70 - the mandatory
retirement age for High Court judges -
in June.

Following Justices Hayne and Crennan’s
departures, Justice Nettle will be the only
Victorian judge on the High Court.



The Good

Technical and moral challenges need

to be considered equally by lawyers,
according to Monash University
professor of law Adrian Evans, who has
just published The Good Lawyer, a hook
on legal ethics.

“Good lawyering, looked at as a moral
and a technical task, is best seen as a
thoughtful process. We spend a lot of
time thinking through our technical legal
challenges to try to reduce the number
of unforeseen dramas for our clients.
But somehow, there is less pre-emptive
thinking about ethical challenges which
can be as painful as any negligence. If you
are already a lawyer, this book may be of
interest where it focuses on improving our
framework for ethical thought,” Professor
Evans said.

The Good Lawyer was launched at Monash
Law Chambers on 13 November by
Legal Services Commissioner Michael
McGarvie.

“This book analyses what it takes to be
a good lawyer and where the fault lines
might be found. Halfway through the
book the author makes a profound point
- the need for you to be a better lawyer
will never be satisfied. Better lawyering is
best done by good lawyers, but a lawyer’s
goodness can be nurtured and developed,”
Mr McGarvie said.

The book includes examples of ethical
failures by lawyers including the cases

THE ETHICAL WAY: Monash University professor Adrian Evans

of Mullins (failure to reveal), Meek (rank
demotion concealed by expert witness)
and James Hardie (advice to shift to the
Netherlands). Other examples of active
and passive deceit in the book are the
Australian Wheat Board case (lawyers
advising deceit) and that of McGee
(South Australian DPP in hit-and-run
concealment).

“These cases epitomise the erosion of the
public’s long-held view that there should
be a privileged role given to lawyers in the
community,” Mr McGarvie said, adding
the book was aimed at the next generation
of lawyer leaders.

“Fully aware of the high incidence of
depression and burnout among lawyers,
Professor Evans suggests vaccinating law
students against depression and apathy
by injecting them with ethical awareness
and washing them with justice.

“A good lawyer for Professor Evans is
one who stays engaged with practice,
seeks justice and avoids exhaustion or
disillusion. Better lawyers, he argues,
need an exciting, compassionate and
justice-focused workplace where
character development, judgment and
resilience are prioritised and where ethics
are valued, not just as a creed to live by but
as a business strategy itself.”

See areview of The Good Lawyer on page 70.

To order a copy visit the LIV Bookshop
online at www.liv.asn.au.
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Expert
advice free

A free ethics CPD video featuring
experts from the legal profession is to
be released by the LIV in March.

It will be available to all practising
and new solicitor members and can be
viewed remotely.

The video is an ethics panel discussion
moderated by acting manager of the
LIV Ethics department Michael Dolan.
The panel features Monash University
adjunct professor and former Family
Court judge the Hon Nahum Mushin,
Clayton Utz special counsel Nicole
Ryan-Green; Riordan Legal director and
past LIV president Danny Barlow; and
Galbally & Rolfe founding partner Bob
Galbally.

Topics covered in the video are based
on calls to the LIV ethics advice line,
which receives more than 80 calls a
week from lawyers seeking advice.

“Several typical real-life ethics
scenarios such as conflict of interest,
confidentiality, duty to the court and
recording telephone conversations are
covered. These are the very sorts of
questions we receive from practitioners
every day on the LIV ethics advice line.”
Mr Dolan said.

He said the video is of particular use to
rural, regional and remote (RRR) practi-
tioners, and they would recognise the
scenarios discussed.

“RRR members often find it difficult
to travel long distances for face to face
seminars. The video allows members of
an office to watch it together and discuss
among themselves what they think
about the scenarios and how they would
handle those situations.” Mr Dolan said.

The ethics video is worth 1 CPD point
and can be streamed from your computer.

New YLS president

of people who are going through the despair
of not being able to work.” Mr Silver said.
“What I went through was a very difficult
experience. I banged on a lot of doors, most
of which didn’t get an answer, and I don’t
want to think about the number of appli-
cations that I sent out. As I understand the
situation, going into 2015 is worse than in
2013 when this happened to me.
“There was no other way I could get into
legal practice than to go to the Bar.”
Mr Silver wants to communicate the
benefits of hiring law graduates in other
industries and propose a service whereby
law graduate candidates would be reviewed
and vetted to help law firms.
Mr Silver gave his tips for YLS members:
o assess what you hear in the current job
market cautiously;

¢ make sure you get as much experience as
you can during your law studies;

o take every opportunity that comes your
way; and

The 26-year-old signed the Bar Rollin May e don’tbe a book worm.

2014. The experience influenced his main Mr Silver said he is available to members

priority this year - to help law graduates of the YLS and can be contacted via email

find jobs and create new employment (younglaw@liv.asn.au).

opportunities. M+K Lawyers senior associate Nathanael

“I'want to do my best to reduce the number  Kitingan is YLS vice president this year.

LIV CPD INTENSIVE

the new Legal Uniform Profession Law,
sentencing reform, alternative law firm

DAVID JOHNS

CREATING OPPORTUNITIES: YLS president Joel Silver.

New Young Lawyers Section (YLS)
president Joel Silver spent one year
applying for jobs before opting for the
Victorian Bar and working for himself.

Sessions on ethics aimed at personal
injury and family lawyers as well as legal

executives are key components of the LIV
CPD Intensive on 26-27 March.

The multi-disciplinary conference will cover
nine streams of law, with a special stream for
legal support staff. More than 700 delegates
are expected to attend the conference to hear
from a range of speakers about the latest
developments and issues affecting the law.

Other sessions will cover costing under

models, e-conveyancing, family violence and
litigation funding.

The impact social media is having on the law
will also be covered with sessions on how it
can be used as an awareness and research
tool and how it is affecting copyright and
family law.

For more information about the conference
go to www.liv.asn.au or call 9607 9473.

or
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DEDICATED: Jennifer Batrouney QC (centre) with some of her mentees including Angela Lee

from left).

Mentoring in

o

SUSAN GORDON-BROWN

(second

MENTOR

Angela came to the Bar with a fair bit

of experience under her belt in both the
legal and accounting world. She is keen
to develop her practice in the tax field and
I have been a tax barrister for nearly 25
years. Angela and I have a very symbiotic
mentoring relationship. I have sought to
include her in all my professional networks
as the occasion arises and she has been
a fabulous junior counsel in many of my
cases.l am energised by Angela’s enthu-
siasm and am keen to ensure that she
capitalises on her enormous talent for
research and writing. I think that we each
get a lot out of our mentoring relationship
and now we both mentor other younger
practitioners together. This works well as I
am able to provide a “rose coloured glasses”
nostalgic view of life at the Bar (as well as a
few war stories) and Angela is able to share
amore recent practical perspective. I look
forward to a lifelong mentoring relationship
with her as I do with all the fantastic
people I mentor.

JENNIFER BATROUNEY QC

Change at

MENTEES

I first met Jennifer at a work function.

Though I was new to the Bar, I knew
she was an eminent tax silk. While I was
working up the courage to introduce
myself, she approached me first and
warmly introduced herself.

Since then, she has generously afforded
me so many opportunities - to shadow her,
work as her junior, meet her networks and
attend (at times, invitation only) profes-
sional events. She has also provided me
with so much support, guidance and
encouragement as I find my feet at the Bar.
It has been a phenomenal privilege to be
mentored by her.

The icing on the cake has been connecting
with Jennifer’s other mentees (she mentors
around 35 people at last count) - a fun and
dynamic group of students and profes-
sionals who have equally flourished from
Jennifer’s guidance and support through
the years.

Jennifer’s mentoring has instilled in me
a passionate dedication for excellence in
my work, keeping a great attitude, and

Improving the relationship
between barristers and private
firms, in-house counsel and
government solicitors is a priority
for 2015 Victorian Bar chair Jim
Peters QC.

Furthering the legal profession’s
understanding of the value

of briefing counsel early and
appropriately is another.

“Costs are saved if skillful specialist
advocates are briefed at an early
stage,” Mr Peters said.

To improve access to justice, he
urged government organisations to
engage experienced advocates at the
Bar “for the benefit of those who are
particularly vulnerable in the criminal
process”.

Mr Peters also expressed concern
over the “growing absence of junior

imparting the experiences gained to those
more junior, as she has done for myself
and so many others before me.

ANGELA LEE

Jennifer has been a
wonderful role
model and support for
me throughout my legal
career.
In 2008, Jennifer
. involved me and
another of her mentees
in her legal research and invited us to
accompany her to a landmark taxation
case in the High Court of Australia in
Canberra. Asayoung law student,
being provided with the opportunity to
witness Jennifer appear in the High Court
cemented my desire to become a lawyer and
highlighted to me the types of opportunities
available to women in the legal profession.
The most valuable thing that I have
learnt from Jennifer (if T have to pick just
one) is to open yourself up to as many
opportunities and experiences as possible
so that you can continue to develop
professionally, expand your networks

and never stop learning.
BONNIE PHILLIPS
FARRAR GESINI DUNN FAMILY LAWYER

Isee endless benefits

in having a mentor -
not least having
someone to bounce
ideas off. Jennifer has
supported me
throughout my degree,
offering me guidance
and support that has led me to finding the
path to my current role. Her generosity in
introducing me to her vast network has
enabled me to gain experience in a variety
of different areas of law. The most valuable
thing that I have learnt from the mentoring
experience is that there are many people in
the legal field who are willing to give you
their time - you should use the resources

around you.
EMILY ARCHER
MINTER ELLISON INSURANCE AND CORPORATE RISK LAWYER

counsel in criminal matters in the
lower courts”.

Mr Peters takes over the role of
leading the 21-member council
from Will Alstergren QC. He will be
assisted by senior vice chairman
Paul Anastassiou OC and junior
vice chairman David O’Callaghan
QC. Jennifer Batrouney OC was
appointed treasurer.

Mr Peters signed the Bar roll in
1987 and specialises in complex
commercial litigation. ®
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ON CAMERA

LIJ contributors and LIV members attended the annual
event at CQ functions on 4 December.

LIJ contributors Susan Gatford and Thomas Hurley, Victorian Bar.

Louis Vatousios and David Hildebrand, both from the Office of the Small
Business Commissioner, Sarah Rey, Justitia, and LIV president Katie Miller.

LIV CEO Nerida Wallace and husband Michael
Hall, Transformation Management Services.

David Stratton, Nevett Ford Melbourne, former LIV CEO Michael Brett
Young, Philip Brewin, Nevett Ford Melbourne, and Mark Dobbie, K&L Gates.

Marina Leikina, Ryan Carlisle Thomas, YLS president Joel Silver
and Julia Freidgeim, Victorian Government Solicitor’s Office.

Don Ritchie, Sentencing Advisory Council and LIV
Council member Simon Libbis, Subdivision Lawyers.

Rebecca Dahl and LIJ contributor Keturah Sageman,
both from Nicholes Family Lawyers.
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ON CAMERA

Geoff Bowyer’s year as president and his contribution
to the LIV was celebrated on 26 November.

Mr Bowyer with his family: back row, Dr Alex Kerridge, Jack Bowyer,
Charlie Bowyer; front row: Sara Bowyer, Barbara Bowyer, Geoff
Bowyer, Judy Bowyer, Georgie Henshall and Tess Bowyer.

Victorian Equal Opportunity and Human Rights Commissioner
Kate Jenkins, pictured with LIV president Katie Miller and
Government Lawyers Section Committee chair Dahni Houseman,
spoke about women in the law and public service.

Arnold Bloch Leibler senior partner Mark Leibler AC (left) was
awarded the University of Melbourne’s highest honour, the
degree of Doctor of Laws honoris causa, conferred by the
deputy chancellor Ross McPherson on 12 December.

Institute of Legal Executives CEO Roz Curnow with winner of the
Ellen Dickeson Memorial Fund inaugural Legal Executive of the Year
Award Anthony Gauci and Institute of Legal Executives president
Denise McConville at the Institute’s AGM on 2 December.

Kate Ballard, Jessica Willard, County Court Judge Lisa Hannan,
Jessie Smith and Peta Smith at the launch of Women In Crime, an
association to support female practitioners in criminal law.

Bill O’Shea, Frank Paton, lan Dunn, Cathy Gale, John Corcoran, John Cain
junior, Jonathan Mott, Rod Smith and James Syme were some of the
former LIV CEOs and presidents at a lunch held on 17 November.

DAVID JOHNS
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ON A MISSION TO
END FAMILY VIOLENCE

Victoria’s legal profession with police and community groups have established a Family Violence
Taskforce in response to the pleas of mother and campaigner Rosie Batty. By Carolyn Ford

uke Batty was murdered by his father,

I Greg Anderson, one year ago. The

Tyabb schoolboy was belted with a

cricket bat and then stabbed with a knife in

the nets at cricket practice on 12 February
2014. He was 11.

The next day his mother Rosie Batty faced
the media, calmly beseeching the community
to stop rising family violence - the phenom-
enon that in Australia affects one in three
women and one in four children; that kills at
least one woman a week and 27 children a year;
that constitutes 40 per cent of police work and
75 per cent of all assaults against women; and
that costs Victoria $3.4 billion annually.

Ms Batty’s message resonated. In the 12
months since the brutal death of her only
child, the issue of domestic violence has
gained momentum with much - and many -
committed to fight it.

Former Governor-General, head of a
Queensland government taskforce on domes-
tic violence, Quentin Bryce has called it the
gravest human rights issue in the world
today. The federal government has allocated
$100 million to an action plan to combat
violence against women. The Victorian
government has appointed the state’s first
Minister for the Prevention of Family
Violence, Fiona Richardson, and announced
a Royal Commission into family violence.
It will be led by Supreme Court Justice of
Appeal Marcia Neave AO. Justice Neave will
retire from the bench before the Governor’s
appointment.

Justice Neave was foundation chair of the
Victorian Law Reform Commission, conduct-
ing inquiries into sexual offences, homicide
and disability.

“Justice Neave is a celebrated judge, aca-
demic and lawyer who has devoted so much
of her professional life to keeping women safe
- on the streets, in the workplace, and now, in
their homes,” Ms Richardson said.

Also, Victoria Police is set to appoint its
first Assistant Commissioner for Domestic
Violence.

Victoria’s legal profession has also
responded. With police and community
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groups, it has established a Family Violence
Taskforce, which was launched at the LIV’s
annual White Ribbon event last November.

The taskforce, a high-level interdiscipli-
nary group, includes Chief Magistrate Peter
Lauritsen, Victoria Police, LIV criminal and
family lawyers, Victoria Legal Aid, No to
Violence, the Victorian Bar, the Federation
of Community Legal Centres, Domestic
Violence Victoriaand Women’s Legal Service.
The LIV is providing policy and administra-
tive support. The taskforce will review family
violence services, recommend improvements
across criminal, civil and child protection
jurisdictions and may make recommenda-
tions for legislative or funding changes.

Anissue already identified is the provision
of “safe places” in magistrates and children’s
courts for victims. Some victims and children
will be able to give evidence via video.

Also, all magistrates in Victoria will do
two-day family violence training courses,
including best practice in hearing domestic
violence matters and how to deal with per-
petrators in court, at the Judicial College of
Victoria. Registrars who answer queries at
court counters will also get training. A web-
site with information on family violence
intervention orders will be launched and time
frames for responding to family violence-
related criminal charges will be improved.

In a new Practice Direction effective 1
December 2014 (see p65), the Magistrates’
Court of Victoria will introduce staged
fast tracking of the hearing and determi-
nation of criminal offences arising out of
family violence incidents. Chief Magistrate
Lauritsen said the rate of recidivism for
crimes of violence against intimate part-
ners is much greater than crimes of violence
against strangers, and that usually the vio-
lence increases in number and intensity, and
accordingly, fast-tracking of these cases has
been introduced, initially in the Dandenong
Magistrates Court.

“The taskforce is a round table discus-
sion between many of the organisations
involved in family violence in this state. The
discussions attempt to develop new ways

of dealing with family violence in order
to reduce its incidence in the community,”
Chief Magistrate Lauritsen said. “To date,
the taskforce has met on four occasions and
its discussions have been most useful.”

2014 LIV president Geoff Bowyer said the
[taskforce] idea originated with lawyers who
were concerned with the lack of coordina-
tion between services dealing with family
violence offences. “The consequences of an
inconsistent and confusing legal system can
be extremely serious, as we have seen with the
tragic death of Luke Batty,” Mr Bowyer said.

Taskforce founding member and for-
mer LIV president Caroline Counsel said
the importance of the taskforce could not be
underestimated.

“Given the alarming number of family
violence incidents and the adverse impact on
children, the family and the community, it
became obvious to me that those of us in the
justice system, at the coal face, could help by
sharing our knowledge to improve the impact
of the system and create better outcomes for
families,” Ms Counsel said.

She congratulated the state government
and the LIV for tackling the complex and
difficult area.

Since her son’s death, Ms Batty, nominated
for 2015 Australian of the Year, has rarely
been out of the public eye advocating for an
end to family violence. She fronted several
of the more than 1000 White Ribbon Day
(25 November) events nationwide last year,
including the LIV’s annual lunch dedicated
to the male-led campaign to end men’s vio-
lence against women.

Inapanel discussion with then Chief Com-
missioner Ken Lay and social commentator
Phil Cleary that was moderated by Women'’s
Legal Service CEO Joanna Fletcher, Ms Batty
tearfully urged the legal profession to “under-
stand that family violence is an epidemic.
You need to make yourselves very aware of
the complexities ... we need our court system
and processes and everybody involved to be
fully aware that these are complex issues that
affect people’s lives”.



NEWS

PUTTING FAMILY VIOLENCE IN THE SPOTLIGHT: Outgoing Victoria Police Chief Commissioner Ken Lay with Rosie Batty and Chief Magistrate Peter Lauritsen

Ambivalence on the issue must stop, appro-
priate funding of women’s legal services
must start, she said, and women needed to
be believed when reporting abuse, which
could happen if you were a judge or a street
sweeper. “We are in a victim-blaming soci-
ety. As victims, we have to work so hard to
be believed. So, on top of all the abuse that we
navigate every day, we fight the systems that
are supposed to be supporting and protecting
us. How can this be?”

Chief Commissioner Lay agreed. “We tend
to find a reason not to believe the victim. The
first response is, why doesn’t she leave, why
did she pick this bloke, what did she do to
deserve a belting? We know the vast major-
ity, when they tell us a story about pain, hurt
and violence, are true.”

He said th tem was complex, difficult
and not supportive of domestic violence vic-
tims when it needed to “wrap itself around
these people”.

PHOTO SUSAN GORDON-BROWN

“Women often face years and years of abuse

before they find the courage to speak to their
GP, alawyer or local police. All too often they
are met with a response which is inconsistent,
non-believing and not supportive.”

Ms Batty’s story was, he said, “one of hun-
dreds out there where the police response has
been inconsistent, where it depends on who
you speak to or what station you call. And
sometimes a response is different if you go
into a particular court or talk to a particular
lawyer”.

The system was not integrated - “we work
in these stove pipes” - and an enormous
investment was needed, as was support for
perpetrators.

“It’s fine to say let’s lock them up, increase

jail sentences, make bail restrictions tighter

and put bracelets on people. But unlessthere

is primary p1 evention it will keep occurring.”
eteran has championed

the fight against family violence. On news he

was stepping down as Chief Commissioner
from 31 January, the Minister for Police
Wade Noonan , “Central to his proud
legacy will be his action on family violence.
He, above all others, put this squarely on the
public agenda.”

Ms Fletcher pointed out family violence
was more likely in a society where gender
roles are rigid and the sexes are unequal. In
Australia, the gender wage gap is 18 per cent,
the gender wealth gap is 14 per cent and 30
per cent support men making decisions in
relationships, she said.

Ms Batty said: “This is about gender ine-
quality, about a man’s sense of entitlement,
seeing his woman and family as possessions.
Tam a classic example of the worst kind. Greg,
as the ultimate act of control, to make me suf-
fer for the rest of my life, took our son’s life.

“I wanted my little boy to have the best
chances in life. I can’t see that through. So
I'm doing what I'm doing, I'm on a mission.”

L1y
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COMMITTED TO
FAIRNESS

Katie Miller has always had an instinct for fairness. As 2015 LIV
president, the 34-year-old government lawyer is taking on the
role of chief advocate for the organisation and the profession.

he federal government first came

I across Katie Miller when she was

eight years old. The western suburbs

primary school student wrote then Prime

Minister Bob Hawke a letter arguing against
tax reform.

She told the Labor leader that increasing
the levy on flavoured milk, muesli bars and
bread, Miller family staples, was not fair.

Around the same time, it was pointed out
to her bookkeeper mother and accountant
father at a parent-teacher interview that the
bright young student had a preoccupation
with being fair and would get very upset if
the wrong miscreant got the blame. Come
Year 12, in time out from the debating team,
she umpired the softball season.

“T have always had a really insane sense
of fairness. I thought my sister should go to
bed earlier than me because she was younger.
Looking back it was procedural fairness not
substantive fairness I was interested in,” said
Ms Miller.

“Mum and Dad had views on the proper
way to act. They were big on fairness, eth-
ics. As kids, doing the right thing, following
through on a commitment, was part of our
lives.”

The federal government next met Ms
Miller when she joined its ranks, starting
her career with the Australian Government
Solicitor (AGS) in 2005 and eventually win-
ning an Australia Day award in recognition
of her diverse and outstanding contribution
to the development and promotion of AGS’
legal practice in Melbourne.

Just on a decade later, Ms Miller becomes
the 2015 president of the LIV, the state’s peak
body for lawyers. The 34-year-old govern-
ment lawyer is believed to be the second
youngest LIV president (Victoria Strong
was 33 in 2005) and its sixth female presi-
dent since 1859. She is also the first practising
government lawyer to lead the LIV.

It was no surprise that Ms Miller became
a lawyer and went straight into the govern-
ment sphere. Although, for a while her career
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choice wasn’t clear. Science (maths and statis-
tics) was done alongside law (with honors) at
the University of Melbourne. Dux of her year
at Westbourne Grammar, the prize-winning
student was interested in politics — she met
her husband, high school teacher Matthew
Thomas at a YMCA youth parliament camp
where she was elected youth premier - but
that settled into a keen interest in government
processes which led to an accredited speciali-
sation in administrative law.

“T was more interested in the business of
government than the business of politics,”
said Ms Miller.

“I'vealways been interested in what’s hap-
pening in society, the public interest. I click
with what’s happening in public rather than
private.”

Ms Miller is now managing principal law-
yer with the Victorian Government Solicitor’s
Office (VGSO), although on leave for the dura-
tion of her LIV presidential year.

“I just love administrative law. I love writ-
ing advices. I love breaking open the puzzle
and figuring out the answer, the process of
weighing. You can feel it synthesising into
place in your head. I love all that thinking.
You have to be nimble, you have a lot of con-
siderations as a government lawyer. It’s not
enough to be right. But I also love litigation,
going to VCAT, it’s exciting. I call myself a
cruise director.

“I think I've been really lucky in the nine
years. I've had four secondments, really inter-
esting work. I could count on one hand the
number of dull days I've had. It’s a collabora-
tive environment, a great place to learn.

“I'm not ambitious. I wanted to work in gov-
ernment and got a role. Once there, I wanted
to do different things so you do them. But a
lot of it has just been opportunity and falling
into something.”

Ms Miller’s commitment to the LIV began
in 2007. She has been on at least a dozen
sections, committees and taskforces includ-
ing administrative and human rights law,
refugee law reform, constitutional law,

government lawyers, audit, corporate gov-
ernance, social media, membership, future
focus and the new technology law commit-
tee, getting up an hour earlier on weekdays
toread LIV material.

“Asagovernment lawyer you can be really
narrow. But at the LIV you can tap into every-
body else’s professional experience and
knowledge. It makes you a better lawyer. I
have developed interests here that I would
never have thought of. For example, I love
corporate governance.”

Part of Ms Miller’s new role at the LIV is
chiefadvocate for the organisation on current
issues for the profession and the community.

Alongside LIV CEO Nerida Wallace, Ms
Miller has begun establishing relation-
ships with new Attorney-General Martin
Pakula and new Shadow Attorney-General
John Pesutto, and following up on pre-
election promises outlined in September LI}
in response to the LIV’s Call to the Parties doc-
ument, with a focus on:

o review of legal aid;
o review of the Charter of Human Rights and

Responsibilities;

o legislating for advance care directives;
e Royal Commission into family violence
prevention.

In terms of legal profession and LIV core
issues, the 2015 LIV Conference of Council
on 9 February, and in turn Ms Miller, will
focus on:

e thelaw business - changing how we do the
business of law;

e workplace cultures and driving change -
who’d want to be a lawyer?; and

o professional membership bodies - why
would you want to join?

“The change the legal profession is going
through is really interesting,” Ms Miller said.

“There are challenges but there’s also
opportunities. For a long time the legal model
hasn’t been working for anyone. Clients hate
part of it, lawyers hate part of it. So there is
a great opportunity to jettison the stuff that
nobody likes.

“If we don’t change we will get wiped out.
It’s classic natural selection. It can be scary
but we should be saying let’s build something
better.

“The sustainability of the profession
has always worried me a bit. How do you
value lawyers? We need to understand our
value, not just in hours billed, and get more



NAVIGATING CHANGE:
LIV president Katie Miller

WHAT THE PRESIDENT THINKS

KATIE MILLER ON:

Billable hours: “Everybody hates the billable
hour. Let’s get rid of it.”

The workplace: “The way we cling to offices
is funny ... working from home is great, you
don’t have to getinto a suit and onto a tram.
And why don’t lawyers go out to clients?”

Social media: “You always want what’s new....
| enjoy engaging and having the discussion. It's
very democratising, everyone can have a say.”
Technology: “It’'s key to how the profession is
going to change and survive.”

Women in the law: “I've never suffered
discrimination but that’s not to say it's not
there. People judge women on how they look,
the hair, the nails. It's not enough to be good
atyour job. Law is still gendered. Maternity
maths is always done. We still talk about
senior women because it is still exceptional.
We are not there yet.”

Valuing lawyers: “It’s easy (for non-lawyers) to
say you are pampered, spoilt, you charge high
fees, take a pay cut. It’s just not that simple.”

Succession: “\We need to make sure we
are bringing up the next generation, it’s
succession of the profession.”

Law graduates: “We need to be honest with
them —it’s not like it used to be. It is a hard slog
now. Perhaps some will become part of the
solution for greater access to justice.”

Access to justice: “The Productivity
Commission report will be the game-changer
for legal services. The challenge for us is to
ensure changes implemented are sustainable
for the profession and clients.”

Flexibility: “We still expect a large pound

of flesh. The new start-ups with their own
models are really exciting. Trust is a big part of
it but trustis our game. It's important to talk
about it to normalise it.”

Mentoring: “| will have a coffee with anybody
who asks.”

Pro bono: “I did a rotation at Brimbank Melton
CLC. I helped a woman with an infringement
notice. Then | helped her get her car back. It
was nice being useful. | loved it. She gave me
ahug”

PHOTO DAVID JOHNS

sophisticated about how we express our
value, otherwise we are just going to be com-
peting on price and we are going to lose.
That’s one of the challenges.

“I've got ajob todo and I hope in 12 months
I leave the LIV and the profession in better
shape than it is now. That’s success to me.”

Beyond the law, this self-described nerd -
“Atuni I would order a pot of tea at the pub”
- does yoga, reads (Hugh Mackay, Manning
Clark and Kerry Greenwood are on the night-
stand), rides her bike, watches Bulldogs games
(AFL tribunal is dream job), takes piano les-
sons (plays classical, listens to Taylor Swift)
and travels overseas.

The latter gives her a chance to learn new
languages - Italian and Mandarin so far, add-
ing to the two - German and Japanese - she
did as VCE subjects.

(Fun fact - the 2008 China trip to the Beijing
Olympics was won in a box of breakfast
cereal.)

She does karaoke for a lark. She also bakes
- directors at the December LIV Council
meeting enjoyed her Christmas fruitcake.
And then there’s her four-hour a day social
media habit which sees her reach for the
iphone first thing every morning to get a
Twitter hit.

Over the Christmas break, she appren-
ticed for Shane the builder, filling cracks in
the walls of the house she and her husband
are renovating. Come April, she will give up
something for Lent because she likes the idea
of some restraint in today’s have-it-all culture.

The Victorian legal profession might never
have seen the likes of Kathryn Elizabeth

Miller before.
CAROLYN FORD
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BRINGING IN
THE NEW UNIFORM

Commissioner for Uniform Legal Services Regulation Dale Boucher explains
the new Uniform Law regime in the first of a two-part LI/ Q&A..

What does the new uniform legislation
mean for the small practitioner in the
suburbs?

The Uniform Law introduces benefits for

small, suburban practitioners including:

o astandard costs disclosure form making it
simpler for lawyers to meet their disclosure
obligations in matters up to $3000; no dis-
closure is required under $750;

o the form will help lawyers manage their

client’s expectations early in the relation-
ship and establish clear communications
that may assist any dispute resolution
without regulatory involvement;

e local regulators will be able to resolve
service complaints in new ways and cost
disputes will be resolved quickly and
informally;

o suburban lawyers will benefit as soft-
ware and services are developed to meet
the needs of most lawyers working in
participating jurisdictions (rather than
having to be tailored to suit eight regula-
tory environments).

What are your aims for the first 12 months
and is one aim that other states and terri-
tories join the scheme?

The primary aim of the Council for the next
five months is to ensure the Uniform Law can

BENEFITS FOR PRACTITIONERS: Legal Services Council CEO Dale Boucher

24 LIJ JAN/FEB 2015

commence for the participating jurisdictions
on 1 July 2015. To achieve this, the Council
has prepared draft general Uniform Rules
and is currently consulting on them. At the
same time the Council has approved consul-
tation being undertaken by the Law Council
of Australia (LCA) and the Australian Bar
Association about draft legal practice, legal
profession conduct and continuing profes-
sional development rules. The Admissions
Committee is also consulting about proposed
admission rules.

An important part of the Council’s work
is to encourage other jurisdictions to join
the Uniform Law scheme. We have already
undertaken consultations with stakehold-
ers and that will be a continuing part of
the Council’s work. The Council wants to
work towards a unified legal profession for
Australia.

When will detailed rules for solicitors be
introduced and will there be an oppor-
tunity for submissions regarding amend-
ments to the Australian Solicitors Conduct
Rules once introduced?

The proposed draft general Uniform Rules
were released by the Legal Services Council
for comment on 28 November 2014. Comment
is sought. Proposed legal practice, legal pro-
fession conduct and continuing professional
development rules have also been released
by the LCA and Australian Bar Association
for comment and submissions. The Legal
Services Council will see all submissions that
are made and will also be able to make com-
ments of its own.

Uniform trust rules and forms will most
likely change timelines for Victorian
practitioners — will there be a staged intro-
duction or grace period to enable trust
accounting software to be updated?

The Council is considering the need and
opportunities for harmonisation of timelines
under the Uniform Law in relation to trust



accounting. Such harmonisation will only be
considered after consultation with lawyers,
consumers and the community. Ifa period is
required to enable trust accounting software
to be updated, I would encourage submis-
sions to be made to the Council on that point.

Will some Victorian law firms need to
restructure to come into line with the new
regulations?

The Uniform Law is intended to facilitate,
rather than restrict, the structures that may
be adopted by legal practices. That approach
is endorsed in, for example, section 32.

The Council is aware that the current
Victorian statute recognises partnerships
of incorporated legal practices (ILP) as “law
firms” and that, while the Uniform Law
does not prohibit such partnerships, it also
does not specifically recognise them as “law
firms”. Therefore, if Victorian law firms iden-
tify aneed to restructure under the Uniform
Law, I encourage them to submit associated
problems to the Council for its consideration.

T also note that an entity that was an ILP
or a multi-disciplinary partnership (MDP)
under the old law is taken to be an ILP or
MDP under the Uniform Law. The Council
would like to know if those transitional pro-
visions will adequately address any issues
that are perceived.

Do you support the ability of firms to
deliver bills of costs electronically, if the
client consents?

It is important for the Uniform Council and
Commissioner to make it easier for firms to
do business and not restrict their activities
unnecessarily. The ability of firms to deliver
bills electronically seems sensible to me. The
Council is consulting on a rule to that effect,
proposed Uniform General rule 69, and will
make a decision based on any submissions it
receives on the matter.

Will there be new rules for costs assessors
making assessments?

Costs assessments will be conducted in
accordance with the Uniform Law and
local legislation (including the Uniform
Law Application Act in each participating
jurisdiction). General Uniform Rules may
also apply. The Council may make gen-
eral Uniform Rules with respect to costs
assessments.

The Council is, for example, consulting on
a proposed general Uniform Rule 71 which
provides that, for the purposes of section
199 of the Uniform Law, if, after receiving
notice under section 198(8) a party to the
costs assessment does not participate in the
assessment, assessment may proceed and
be determined, in the absence of that party.
The Council is seeking comments on this pro-
posed rule.

Whether that rule or any other rules
should be made in relation to costs assess-
ments is something on which the Council
would welcome submissions and the outcome
will depend on the consideration of the com-
ments made in the consultation process and
the Council’s own views.

How will you approach the issue of mental
health of lawyers in the regulatory context?

Mental health is an important issue for the
community and for people in all walks of life
and it is of course an issue of particular rele-
vance to the legal profession.

While I understand that applicable pol-
icies have been developed by some local
regulators, the Council invites submis-
sions on the role it should play in developing
Uniform Rules, policies or guidelines on it
and on other important issues.

Part two of the Q&A with Dale Boucher will appear in
March LIJ.

DALE BOUCHER: CAREER AT A GLANCE

“lwas born in Bairnsdale and have a law degree from the University of Melbourne. Much of my legal
career has been with the Commonwealth. In all, | worked for 28 years with the Attorney-General’s
Department. | was appointed Australian Government Solicitor in 1993 and led the organisation through
the early stages of commercialisation. In 1997, | was designated CEO of AGS. In 1999, | undertook a short
review as an associate member of the former Australian Communications Authority, before becoming a

partner with Minter Ellison in Canberra.

From 2003 until 2009, | operated my own legal and consulting business before being appointed as the
inaugural chairman of the Tax Practitioners Board. | completed my term in that role in January 2013.
After a further period consulting I started as the CEO of the Legal Services Council and Commissioner for
Uniform Legal Services Regulation on 29 September 2014. While my office is required to be in Sydney, |

anticipate spending more time in Victoria in 2015.”
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LIV COUNCIL 2015
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Katie Miller
president

As president, | will work for
all members to ensure that
the LIV continues to be the
peak provider of services

to members of the legal
profession. During my four
years on Council, | have
supported members to adapt
to the changes facing the
profession, including those posed by social media and
privacy. During 2015, | will be on leave of absence from my
role as a government lawyer and accredited specialist in
administrative law, so | can devote myself fully to the task
of serving the LIV and its members.

Contact details

Katie Miller, president Law Institute of Victoria
470 Bourke Street, Melbourne 3000

Ph 96709311

Email kmiller@liv.asn.au

Council member since November 2010
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Steven Sapountsis
president-elect

In 2015, the LIV should

listen even more to the
profession; assist the new
CEO with practice support
materials; seek to influence
the new regulatory scheme
to work in the interests of
lawyers and their clients;
continue its work in diversity,
reconciliation, access to justice and the wellbeing of
lawyers; strengthen its relationship with suburban,
country and regional associations; identify opportunities
for all practitioners; continue its work with the role and
expectations of law graduates; and maintain its strong
advocacy of the rule of law.

Contact details

Steven Sapountsis, special counsel Moores
9 Prospect Street, Box Hill 3128

Ph 9843 2157

Email ssapountsis@moores.com.au
Council member since November 2009



Belinda Wilson

vice-president

After being a Gippsland
practitioner since 2002,
predominantly in the
area of business, property
and estate planning, |
have embarked on a new career challenge

as the chief executive and corporate counsel
for Port Phillip Bay Scallops. | have had a long
standing involvement with the LIV including
as a committee member of the Business Law
Section, a founding member of the Mentoring
Program and the immediate past president of
the Gippsland Law Association.

Over the remaining period of my term [ will
continue to advocate for premium member
services.

Contact details

Belinda Wilson, CEO and corporate counsel
Port Phillip Bay Scallops

17 Stewart Street, Port Welshpool 3965

Ph 52808123

Email belinda.wilson@livescallops.com.au
Council member since January 2014

COUNCIL MEMBERS

Megan Aumair

I'am a criminal lawyer
with 11 years experience
and have been the sole
director of my firmin
Bendigo since 2009.

lam committed to

the LIV’s advocacy and lobbying efforts for
additional funding for Victoria Legal Aid and to
agitate for changes to the strict VLA guidelines
that currently preclude vulnerable Victorians
from qualifying for legal representation. |

am delighted to have been nominated the
LIV's representative on the Law Council of
Australia’s rural, regional and remote lawyers
advisory group, a role | will take up in 2015.

Contact details

Megan Aumair, director Stuthridge Legal
135 McCrae Street, Bendigo 3550

Ph 54440906

Email megan@stuthridgelegal.com.au
Council member since November 2013

Geoff Bowyer
immediate past
president

I look forward to
assisting Katie Miller
and the Council tackling
the challenges facing
LIV members. While | am returning to full-
time practice, | will continue to identify more
sophisticated solutions to access to justice and
making the practice of being a lawyer a viable
opportunity. Challenges include increased
competition and encroachment from non-
lawyers into previously solicitor exclusive
areas. | will continue to build on the vital
relationships we have with city, suburban and
regional associations and to drive the clinical
education program we are developing with

La Trobe and Deakin universities.

Contact details

Geoff Bowyer, director Beck Legal

PO Box 628, Bendigo 3552

Ph 5445 3333

Email geoff@becklegal.com.au
Council member since November 2009

Gerry Bean

lam a partner in the =
DLA Piper corporate

team with a focus on
investment in the real , ;\

estate, infrastructure -4

and health sectors.

2014 saw many changes at the LIV and in legal
services markets, which challenged Council

members to be responsive to members’ needs.

In 2014 | was on the Membership Taskforce,
Future Focus Committee, the Commercial
Law Executive Committee and the L/J Editorial
Committee. | have also worked with the LIV in
dealing with the ATO on firm structures. As an
LU Editorial Committee member | encourage
practitioners to contribute articles.

Contact details

Gerry Bean, partner DLA Piper

Level 21, 140 William Street, Melbourne 3000
Ph 9274 5661

Email gerry.bean@dlapiper.com

Council member since November 2012

LIV COUNCIL 2015

Sue Kee
5th executive
member

Iam a member of Arnold
Bloch Leibler’s litigation
and dispute resolution
practice. My goals as a
member of the Council’s executive include
promoting LIV best practice governance;
supportingthe LIV in taking a leadership
stand on important social justice and public
interest issues; working to ensure that the LIV
effectively represents all members’ interests;
encouraging city based practitioners to

be active LIV members; advocating for the
adoption of policies to promote opportunities
forincreased Aboriginal and Torres Strait
Islander involvement and representation in
the legal profession.

Contact details

Sue Kee, senior associate Arnold Bloch Leibler
Level 21, 333 Collins Street, Melbourne 3000
Ph 92299983

Email skee@abl.com.au

Council member since February 2014

Caroline Counsel

Together with the LIV,

I have been helping

the profession face
challenges in relation

to physical and mental
health issues, succession
planning, making the shift from time-costing
tovalue added billing, the red tape associated
with regulation and the perpetual crisis in
relation to legal aid funding. | am an accredited
family law specialist, family dispute resolution
practitioner and collaborative lawyer and

have been in practice for 30 years. | have
served on the Family Law Section executive
and sub-committees and will be chairing the
Collaborative Practice Section in 2015.

Contact details

Caroline Counsel, principal Caroline Counsel
Family Lawyers

Level 7,365 Queen Street, Melbourne 3000
Ph 93203900

Email ccounsel@ccfamlaw.com.au

Council member since February 2006
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COUNCIL MEMBERS

Cameron Forbes

Iam a senior associate
inthe tax group at King
& Wood Mallesons :
specialising in indirect ‘ \

tax and was the 2013 Al
president of the LIV

Young Lawyers Section. In my second year
on Council | will continue my passion and
enthusiasm for building an alignment
between the profession and the LIV. My key
focus areas are engagement and promoting
participation by all lawyers in the LIV,
particularly through social media, advocacy
and pursuing community issues such as
wellbeing, professional development and
improving accessibility through innovation.

Contact details

Cameron Forbes, senior associate King &
Wood Mallesons

Level 50, Bourke Place, 600 Bourke Street,
Melbourne 3000

Ph 9643 4000

Email cameron.forbes@au.kwm.com
Council member since November 2013

Tom May -

r

| practise mainly in
taxation law, have been
involved in voluntary R
organisations within ‘
and outside the legal

profession and have an

interest in the agricultural sector. It is essential
the LIV provides members with value for
money by keeping down membership fees as
much as possible and charging appropriately
for services on a user-pays basis. The LIV
should also help members become more
comfortable with changing technologies and
work patterns, continue to place emphasis on
the sections and take steps towards creating a
strong national lawyers’ organisation and the
national profession project.

Contact details

Tom May, senior counsel —tax, Madgwicks
Level 33, 140 William Street, Melbourne 3000
Ph 9242 4797

Email Tom.May@Madgwicks.com.au

Council member since April 2001
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Michael Holcroft

Achange in government
always represents

new opportunities and
challenges for the LIV

to lobby and influence
change. We are hoping
to convince the Labor government to wind
back the mandatory and baseline sentencing
legislation of the previous government.
Increasing legal aid funding will again be

a priority. The LIV will continue to pursue

the best outcome from the Uniform Legal
Profession reforms for the profession. The
biggest challenge for the LIV is to continue
to show its membership value and prove its
relevance in a changing legal environment.

Contact details

Michael Holcroft, director Holcroft Lawyers
PO Box 5028, Mildura 3502

Ph 5022 2622

Email mholcroft@holcroftlawyers.com
Council member since May 2008

Pasanna
Mutha-Merennege

I'am the policy and
campaigns manager at
Women'’s Legal Service
Victoria. My experience
includes working in
several community legal centres (CLCs) as
well as in commercial law and government.
I will, in 2015, focus on promoting diversity
and equality within the LIV and the broader
profession. | am passionate about access to
justice and will continue to advocate for a
strong legal assistance sector.

Contact details

Pasanna Mutha-Merennege, policy and
projects manager Women'’s Legal Service
Victoria

Level 10, 277 William Street, Melbourne 3000
Ph 8622 0600

Email pasanna@womenslegal.org.au
Council member since November 2012

-

Simon Libbis

Having had a number
of roles over my 37 years
as a legal practitioner,
Iam now the principal
of Subdivision Lawyers,
a boutique property
law practice. | have been accredited as a
property law specialist since 1994 and have

a keen interest in the specialist accreditation
scheme. My position on the specialisation
board provides an opportunity to make a
contribution in this area. | see the main role of
the LIV as providing services and support to
members and will strive to ensure this is of the
highest standard.

Contact details

Simon Libbis, principal Subdivision Lawyers
PO Box 166, Mentone 3194

Ph 0488 542 247

Email slibbis@gmail.com

Council member since March 2013

Sam Pandya

Iam the founder and

managing principal

of OpusRed, a law

firm specialising in

corporate and personal

insolvency. After 17 years

ininsolvency law, | was inspired to start my
own practice with an inclusive and client-
focused culture. In my first term on Council, |
will be a passionate advocate of cultural and
gender diversity within the profession and
will promote opportunities for young lawyers
to empower them to face an ever-changing,
increasingly globalised profession. In 2015, |
will promote greater grassroots involvement
of members in the activities and initiatives of
the LIV.

Contact details

Sam Pandya, managing principal OpusRed
Commercial Lawyers

Suite 404, 585 Little Collins Street,
Melbourne 3000

Ph 1300676 787

Email sam.pandya@opusred.com

Council member since January 2015
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Misty Royce

I have practised in the
southern region and
been an LIV member
since 2004.1n 2013 |
established my own
practice focusing on
property and estate planning matters. |

am keen to ensure the LIV is connected to

its members on a practical level, assisting
those of us at the forefront in appropriately
managing ethical and risk management issues
and embracing progressive technologies.
E-conveyancing, women’s issues and
wellbeing of lawyers are of particular interest.
I welcome member input.

Contact details

Misty Royce, principal solicitor Misty Royce
PO Box 62, Seaford 3198

Ph 0438 892 353

Email misty@mistyroyce.com.au

Council member since January 2015

Stuart Webb

I'am an experienced
administrative law
practitioner, appointed
to the Migration and
Refugee Review A
Tribunals in July 2012.

Previously | worked at Victoria Legal Aid in civil
and human rights law. | am looking forward
to advocating for in-house lawyers to ensure
that our voice on important issues is heard.

I will ensure that the LIV continues its fine
tradition of speaking boldly and bravely for
those unable to do so. This lifts the standing
of lawyers in the community. | will continue
to ensure that diversity in our profession is
respected and encouraged.

Contact details

Stuart Webb, member Migration Review
Tribunal/Refugee Review Tribunal

Level 10, 120 Spencer Street, Melbourne 3000
Ph 8600 5900

Council member since November 2006

Angela Sdrinis

My major focus on the
Executive and on
Council has been
personal injuries law.
The LIV has continued
to be actively involved
in this area and has made submissions to

the government on the proposal to abolish
limitation periods in child abuse claims, the
Wrongs Act (asbestos regulations and VTEC
Inquiry) and in many other areas related to
personal injuries law including aspects of the
Productivity Commission’s Access to Justice
Report. | hope to continue to focus on this area
inthe next 12 months.

Contact details

Angela Sdrinis, director Angela Sdrinis Legal
118 St Kilda Road, St Kilda 3182

Ph 90418811

Email angela@aslegal.com.au

Council member since November 2012

Jing Zhu

I'am a solicitor with
Russell Kennedy
defending common law
claims and statutory
scheme entitlement
disputes on behalf of
the Victorian WorkCover Authority. | am
passionate about promoting greater diversity
within the profession, including greater ethnic
diversity, particularly at senior levels. As a
committee member of the Asian Australian
Lawyers’ Association, | believe we are making
progress on this cause and as a Councillor |
hope to create greater understanding of this
issue among the LIV membership. | also look
forward to deepening the ties between the
Council and the Young Lawyers Section.

Contact details

Jing Zhu, lawyer Russell Kennedy

Level 12, 469 La Trobe Street, Melbourne 3000
Ph 9609 1654

Email jzhu@rk.com.au

Council member since January 2015
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We've

simplified
the lending
process for
business.

Australian Securities Limited
can provide business finance,
utilising property as security
for a loan.

ASL do not inspect or encumber
businesses, allowing them to
operate without interruption
from the lender. ASL offer
competitive lending rates and
tailored repayment options to
suit individual business needs.

Cut the red tape. Call ASL and ask
for one of our finance managers.

1300 275 275

Australian Securities Limited

Private Fund since 1925

www.australiansecurities.com.au

Australian Securities Income Fund
ARSN 092 514 488.
Credit & AFSL Licence No. 260499

LIJ JAN/FEB 2015

29



SUPPRESSION ORDERS
AND OPEN JUSTICE

Victorian Law Reform Commission chair the Hon Philip Cummins reflects on excepting the Crimes
(Mental Impairment and Unfitness to be Tried) Act 1997 (Vic)' from the Open Courts Act 2013.

1 December 2013. In his second read-
ing speech, then Victorian Attorney-General
Robert Clark said the purpose of the Act is
to reinforce “the primacy of open justice and
the free communication of information in
relation to proceedings in Victorian courts
and tribunals”.? The Act provides for a gen-
eral presumption in favour of disclosure of
information and of holding hearings in open
court.? Significantly, the Act eschews the pub-
lic interest test proposed in the Model Court
Suppression and Non-publication Orders Bill 2010
(Standing Committee of Attorneys-General)
for the making of suppression orders;* rather,
it provides the test of necessity for the making
of such orders.® This test is clearly the correct
general test.

The rationale of the open courts principle
is well known at common law. It is seen as a
“fundamental aspect of the common law and
the administration of justice” and is demon-
strated through procedures being conducted
in open court, presenting information and
evidence publicly to all those in the court
and allowing the fair and accurate reporting
of proceedings by the media.® The principle
of open courtsisalso enshrined in the Charter
of Human Rights and Responsibilities Act 2006
(Vie) which provides for a “fair and public
hearing” for accused persons.”

Significantly - and relevantly for this arti-
cle - the Open Courts Act 2013 (Vic) excepts from
its operation the Crimes (Mental Impairment and
Unfitness to be Tried) Act 1997 (Vic) (CMIA).2
In so doing, Parliament acknowledged that
there is a limited and special category of per-
sons who may not be responsible for their
otherwise criminal actions because of mental
impairment, or who may be unfit to be tried
at all. Parliament acknowledged that for such
persons, because of their incapacity or mental
impairment, and because they have not been
and may never be found guilty of a crime, very
different considerations apply. Legally, they
are a distinct category; medically, they are a
vulnerable cohort.

upported across party lines, the Open
Courts Act 2013 (Vic) was introduced on
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Further, in contrast to the principle of
necessity for issuance of suppression orders
provided by Parliament in the Open Courts
Act 2013, in the CMIA Parliament provided
a public interest test.® Again, such provision
proceeds from a recognition by Parliament
of the special legal category of persons who
come under the CMIA, and their medical
vulnerability.

I stated the rationale for this differentia-
tion in PL:°

“It must be remembered that applicants
found not guilty by reason of mental impair-
ment (or previously insanity) have not been
convicted of a crime. Characteristically, they
have suffered from a mental illness. The
court’s jurisdiction in that respect is protec-
tive. It should be remembered that ultimately
the best protection for the community is that
persons found not guilty by reason of mental
impairment are able to return to the commu-
nity as useful citizens” .1t

I stated that CMIA suppression orders
should not be granted lightly, and that to
justify a suppression order “[T]he degree of
likely negative impact [on the person] needs
to be examined in each case”.

A suppression order presently can be made
under the CMIA to prevent the publication
of any evidence given in the proceeding, the
content of any report or other document put
before the court in the proceeding, or any
information that might enable an accused or
any person who has appeared or given evi-
dence in the proceeding to be identified. A
party to the proceeding may apply for a sup-
pression order or the court may make it on its
own initiative.** This has been so since 1997.

The Victorian Attorney-General, pur-
suant to s5(1)(a) of the Victorian Law Reform
Commission Act 2000 (Vic), in August 2012
referred the CMIA to the VLRC for exami-
nation and report. This the VLRC did. It was
the first comprehensive review of the CMIA
since its introduction in 1997. The issues of
unfitness to stand trial and of mental impair-
ment arise only in some 1 per cent of criminal
cases coming before the Victorian Supreme

and County Courts. However, these cases
usually involve very serious offences, which
understandably cause terrible harm to those
affected and legitimate and widespread con-
cern about community safety.

The VLRC undertook a substantial review
and delivered its report to the Attorney-
General in June 2014. It was tabled in
Parliament in October 2014. The recommen-
dations in the report were informed by four
key principles: protection of the commu-
nity; respect for victims, accused and their
families; due process; and, importantly, ther-
apeutic outcome. The report was the subject
of an article in the October 2014 LI7.

In its submission to the CMIA review, the
Victorian Institute of Forensic Mental Health
(Forensicare) stated that open proceedings
may have “significant negative consequences”
for a person subject to a supervision order
under the CMIA and also for the community.
Forensicare submitted that these negative
consequences may result from mental illness
being a “highly stigmatising diagnosis” and
that this poses challenges to persons subject
to the supervision order in their recovery from
mentalillness and their reintegration into the
community, and make it more difficult for per-
sons to “engage with community services, gain
employment and form relationships”.14

The VLRC, guided by the four key princi-
ples above, concluded that it was appropriate
toextend to a limited degree the capacity of the
courts to make suppression orders under the
CMIA. By its recommendation 63, the VLRC
proposed that a statutory principle be added
to the CMIA stating that the purpose of a sup-
pression order under that Actis recovery and
community reintegration. By recommenda-
tion 64(a) the VLRC proposed a presumption,
which can be rebutted, in favour of suppres-
sion of the accused’s name and identifying
information (in the CMIA presently, the power
to suppress is provided, but there is no
presumption in its favour); and by recommen-
dation 64(b) the VLRC proposed extension to
any time during the CMIA process of the right
to apply to the court for a suppression order.



MAXIMISING RECOVERY AND REHABILITATION: The Hon Philip Cummins

On the tabling of the CMIA report in August
2014 there was substantial support for many
of the recommendations, particularly from the
medical and legal professions and the service
sector. A leading advocate against domestic
violence was reported as saying: “Any imple-
mentation of the proposed changes needs to be
very careful not to attribute family violence to
mental illness in the absence of a thorough
and professional risk assessment.”*s Indeed
so, if the reference to “risk assessment” means
established diagnosis of mental impairment as
recommended by the VLRC.¢

There was also criticism relating to recom-
mendations 63 and 64. Such criticism should
be given full and fair consideration. One lead-
ing and respected victims rights advocate was
reported as saying: “It’s part of their punish-
ment. They should be named and shamed”.*”
While identification of accused who have been
convicted, and denunciation of their conduct,
are appropriate sentencing principles, they do
not apply toa person unfit to stand trial or who
has been found not guilty of a crime because
of mental impairment. Such persons have not
been found guilty of a crime.

Another criticism was that offenders could
gain, or seek, anonymity by falsely claiming
mental illness. However, if a claim to men-
tal illness is rejected by a court - as it has
done in a number of cases - the basis for a
suppression order lapses. If a court grants
a suppression order under the CMIA, and
then determines that the case was not one of

mental impairment, it would revoke the order
unless there were established grounds for an
order in accordance with the Open Courts Act
2013. Such a revocation would permit publi-
cation, although not contemporaneously with
the initial hearing, a matter understandably
of concern to the media, which relies on con-
temporaneous reporting for relevance and
impact. On the other hand, if the suppres-
sion order were not made and the accused is
found unfit to stand trial or not guilty because
of mental impairment, there is substantial
medical evidence that the accused’s reha-
bilitation - and thus community protection
- could be jeopardised.

A leading media lawyer was reported as
saying that the public interest in the com-
munity understanding court processes
- particularly where issues of mental impair-
ment are concerned - overrides concerns for
the accused and could promote a better under-
standing of mental illness.’® The VLRC in its
report acknowledged and supported the “pow-
erful principle of open courts”.’® But having
addressed the relevant considerations, the
VLRC concluded that the vital interests of the
community would best be secured through
maximising the opportunity for recovery and
rehabilitation of persons subject to the CMIA.
Indeed that is the conclusion reached by the
Victorian Parliament in excepting the CMIA
from the Open Courts Act 2013.

You be the judge. ®

OPINION

THE HON PHILIP CUMMINS is a retired Supreme Court
judge and chair of the VLRC.

1. This is the third of three articles published in the LIJ
in relation to the 2014 Report of the VLRC of its review
into the Crimes (Mental Impairment and Unfitness to be
Tried) Act 1997. The first was published in the
September 2014 issue and the second in the December
2014 issue.

2.Victoria, Parliamentary Debates, Legislative Assembly,
27 June 2013, 2417.

3. Open Courts Act 2013 (Vic), ss 4, 28.

4. Clause 8(1)(e).

5. Open Courts Act 2013 (Vic), s 18(1)(a),(c).

6.Jason Bosland and Ashleigh Bagnell, “An empirical
analysis of suppression orders in the Victorian Courts:
2008-2012" (2013) 35 Sydney Law Review 671, 674.

7. Section 24.

8. Open Courts Act 2013 (Vic), s 8(2). Likewise the Serious
Sex Offenders (Detention and Supervision) Act 2009
(Vic). The Protecting Victoria’s Vulnerable Children
Inquiry in its Report (2012) by recommendation 50 rec-
ommended that ss182 to 186 of the Serious Sex
Offenders (Detention and Supervision) Act 2009 (Vic)
(the power to make suppression orders under that leg-
islation) should be repealed (p384). This has not yet
occurred. Unlike the CMIA, the cohort under the Serious
Sex Offenders (Detention and Supervision) Act 2009 are
legally responsible for their criminal acts.

9. CMIA, s75(1).

10.[1998] VSC 209 (15 December 1998).

11. Note 10 above. at [15].

12. Note 10 above, at [27].

13.CMIA, s75(1),(2).

14. Forensicare, submission 19 to CMIA Review (2014).
15. Steve Lillebuen, “Fears new law will shield killers”,
The Age, Melbourne, 22 August 2014 p10.

16. Recommendation 24.

17. Note 15 above.

18. Note 17 above.

19.Report para 8.235.
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ETHICS

SPECIAL ISSUE

LAWYERS

€6

thics are the hallmark of a profession, imposing
obligations more exacting than any imposed by
law and incapable of adequate enforcement by
legal process.” So said former High Court of
Australia Chief Justice Sir Gerard Brennan AC
KBE QC in describing the importance of ethics to a meeting of the
Queensland Bar Association in 1992.

This special issue of the LIF is dedicated to lawyers’ ethics.
Interesting and insightful contributions have been received from a
Supreme Court judge of Appeal, an academic lawyer and ethicist, a
litigation solicitor, the acting manager of the LIV Ethics Department
and the chair of the LIV Ethics Committee. They should serve as a
useful reminder to all lawyers of their ethical duties and obligations
and be an invaluable resource for future reference.

As officers of the court, lawyers play an integral role in the
administration of justice.

Lawyers owe paramount ethical duties to the court, the law, and
the administration of justice to act both honourably and honestly,
as Justice Emilios Kyrou of the Court of Appeal describes in his
article “A lawyer’s duty”. These duties include the obligation not to
mislead the court or allow it to fall into error and are owed to the
court irrespective of any contrary instructions given by a client to
the lawyer.

The University of Melbourne’s Professor Rufus Black has written
a thought provoking article on the ethics of choosing clients.

SPECIAL ISSUE ILLUSTRATIONS BY CAROLYN RIDSDALE

ETHICS

He challenges law firms to consider the ethics of clients and their
activities when deciding whether or not to act in matters where those
activities may be morally questionable. He concludes that there are
few areas of ethics as complicated as involvement with the ethics of
others, but that navigating these issues successfully will repay the
law firm positively in many ways.

Litigation solicitor Jonathan King reports on a recent ruling
of the LIV Ethics Committee giving guidance on the ethics of
potential plaintiff lawyers having pre-filing witness discussions
with drivers of motor vehicles involved in transport accidents to
ascertain whether or not negligence may be a factor in the accidents,
thereby entitling certain classes of injured people to sue for common
law damages.

Acting manager of the LIV Ethics department Michael Dolan writes
on two topics - the ethics of communications and undertakings, and
a lawyer’s ethical ability to terminate a client engagement before
completion of the agreed professional services.

Finally, LIV Ethics Committee chair Richard Fleming writes
about the work of the Committee which continues to provide ethical
guidance and rulings for the benefit of the profession.

The LIJ thanks the authors and reviewers for contributing their
expertise and time to this special edition and hopes that all lawyers
will find the articles to be a valuable resource when confronted with
ethics issues in daily practice.



PROFESSIONAL ETHICS

A LAWYER’S

DUTY

Lawyers have many duties to

uphold, not least of which is to

act honourably, and with

honesty and candour.

By The Hon Justice Emilios Kyrou™

DUTY TO ACT

HONOURABLY

Every lawyer has a duty to fellow practi-
tioners, opposing parties and witnesses to
conduct themselves honourably. This duty
may require a practitioner to refrain from
taking unfair advantage of an obvious mis-
take by another practitioner.

For example, in litigation where issues of
privilege are hotly contested, if a lawyer finds
a sensitive letter of advice which is not listed
in the opponent’s affidavit of documents and
which was obviously provided in error, the
lawyer must return the letter to the opponent
unread. The lawyer should inform their client
of what has occurred, as part of the lawyer’s
duty to keep the client informed of develop-
ments in the litigation, but the lawyer would
be acting improperly if he or she complied
with any instructions from the client to read
the document or forward a copy of the docu-
ment to the client.

If a lawyer deliberately reads a document
which is clearly privileged and has obviously
been provided in error, then, depending on
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the nature of the document and its impor-
tance to the litigation, the lawyer may face
an application by the opponent that the law-
yer cease to act.

The same standard of behaviour is
expected when a lawyer is dealing with
unrepresented parties or individuals who
are potential witnesses in litigation.

In Hodgson v Amcor Ltd [No 4]? the solicitors
for Amcor, Corrs Chambers Westgarth, served
a subpoena on the widow of one of Hodgson’s
associates directing her to attend the Supreme
Court on the first day of the trial to give evi-
dence and to produce nominated documents.
In response, the widow delivered documents
not to the Court but to Corrs a week before the
trial. Among the documents was a copy let-
ter of legal advice that Hodgson had received.
Corrs examined the documents and did not
immediately produce them to the Court. When
the issue of the subpoena was raised on the
first day of the trial, the production of the doc-
uments was ordered, and they were then given
tothe Court. Questions of privilege and waiver
of privilege arose when Amcor sought to admit
the letter of advice into evidence.

"
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Vickery ] held that it was at the very least
improper for Corrs to have inspected the doc-
uments before obtaining any order from the
Court permitting this to occur. If the docu-
ments were hand-delivered to Corrs, they
should have advised the widow to deliver the
documents to the Court. Alternatively, if the
documents had been posted by the widow to
Corrs, it was their duty either to return the
documents to the widow with appropriate
instructions as to how she should comply
with the subpoena, or take immediate steps
to have the documents delivered directly to
the Court. Vickery J held that under no cir-
cumstances is it permissible for lawyers to
examine documents delivered to them in
response to a subpoena or make use of them
in any way, without first obtaining a court
order to do so.3 His Honour concluded that,
as the documents had come into the hands of
Amcor improperly, there had been no loss of
privilege.*

It is self-evident that lawyers should not
breach the criminal law in pursuing their
clients’ interests. What is less obvious, but
nevertheless just as important, is that law-
yers must not commit any civil wrong in
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pursuing their clients’ interests. For exam-
ple, alawyer should not defame an opposing
party on the steps of the Supreme Courtin the
middle of a trial with a view to gaining a tac-
tical advantage for the client.

Another example is a lawyer committing
trespass to obtain evidence to use on behalf
of a client. In a case involving the issue of
whether the defendant actively engaged
in a business, it may not be a trespass for
the plaintiff’s lawyer to enter an open shop
owned by the defendant and observe how
wellitis stocked. This is because the law rec-
ognises an implied licence to enter business
premises for the purposes of that business.5
However, it would be a trespass if the lawyer
proceeded to take photographs of the stock
in the shop, as the implied licence does not
extend to this activity.

In a case involving the issue of whether a
shop sold a particular item, it would not be
unethical for a lawyer to enter the shop and
purchase the item without uttering a word.
Likewise, it would not be unethical for a law-
yer to telephone the shop and ask whether
that item was available for sale. However, it
would be unethical if the lawyer expressly or
impliedly misrepresented his or her identity
or the purpose of the enquiry. For example,
it would be improper for the lawyer to intro-
duce himself or herself as a collector of the
item who is interested in purchasing it, or to
represent this in response to a question as to
why the enquiry was being made.

The above discussion assumes that the
shop owner is not legally represented. If liti-
gation is already afoot against the shop owner
and the shop owner is legally represented,

| i
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the plaintiff’s lawyer must not have any
communication with the shop owner. All
communications must be with the shop own-
er’slawyer.

Lawyers must take particular care when
communicating with those who are not
legally represented. Lay people are suscep-
tible to being confused and intimidated by
lawyers’ letters. Accordingly, lawyers have a
responsibility to ensure that any statements
they make are not only literally accurate but
also do not convey a misleading impression.
A lawyer must not use their superior knowl-
edge of the law in communications with lay
people for the purpose of securing an unfair
advantage for their client. It is always a good
idea to include in your letter a recommenda-
tion that the addressee seeks legal advice.
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DUTY TO THE COURT

A duty of honesty and candour, both in presen-
tation of the law and presentation of the facts,
is owed to the court. As with all other duties to
the court, it will override a lawyer’s duties to
the client in the event of inconsistency.

First, lawyers must not mislead the court
as to the law. All relevant law must be dis-
closed to the court even if it is against the
interests of the client.

Second, lawyers must not present any evi-
dence to the court that is known to be false or
misleading, including concealing a material
fact. Alawyer who is a party to the presenta-
tion of evidence or the making of a statement
to the court that is partly true, but which
does not amount to the whole truth, can cre-
ate a misleading impression to the court and
breach their duty to the court.

Alawyer has an obligation to correcta mis-
leading impression as soon as they become
aware of the true position. That obligation
continues until judgment is given.

A lawyer must not be a party to the pres-
entation of evidence or make allegations that
lack an evidentiary foundation. Where the
client’s instructions involve serious alle-
gations against another person, the lawyer
must take reasonable steps to verify the cli-
ent’s allegations.

The duty of candour does not require a law-
yer to disclose information that is protected
by client legal privilege. Nor does it require
a lawyer to volunteer information which is
against the client’s interests. However, there
is a clear distinction between not volunteer-
ing information and being a party to conduct
which actively misleads the court. This dis-
tinction is well illustrated by the English case
of Meek v Fleming.®

Meek, a press photographer, claimed
damages against Fleming, a chief inspector
of police, for assault and wrongful impris-
onment. The parties’ credit was of critical
importance and by the time the case was
heard, Fleming had been demoted to the
rank of station sergeant for being a party to
an arrangement that had the effect of deceiv-
ing a court in another proceeding. Fleming’s
lawyers knew these facts, but took deliber-
ate steps to conceal them from Meek and the
court.

During the trial, Fleming appeared in plain
clothes so as not to reveal his rank of sergeant,
whereas the other officers who gave evidence
appeared in uniform and their rank was evi-
dent. When Fleming entered the witness box,
he was not asked his name and rank in the
usual manner. Fleming’s counsel addressed
him by the title “Mr” rather than his rank.
Meek’s counsel and the judge, however,
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addressed Fleming as “inspector” and nothing
was done to correct this. In cross-examina-
tion, when Fleming was asked: “You are a
chief inspector...2” he answered, “Yes, that
istrue”.

After the jury found for Fleming, Meek
sought, and was granted, a new trial on the
basis that the judgment in favour of Fleming
was procured by deceit. The court held that
a party need not reveal something to the dis-
credit of that party but this does not mean
that the party can by implication falsely pre-
tend that a particular state of affairs exists,
and knowing that the court has been mis-
led with respect to a material matter, foster
and confirm the misrepresentation through
answers given by the party.”

Misleading the court by presenting a mis-
leading or false document is contrary to
the lawyer’s duty of honesty and candour,
including in their capacity as a litigant. This
principle is well illustrated in Law Society of
New South Wales v Foreman.® Foreman was a
partner of Clayton Utz. She was a very expe-
rienced family law solicitor who was
involved in a costs dispute with a
former client. The client made an
application for the taxing of a bill
for work performed in relation to
a property settlement. Foreman
wished to show that she had
given the client a costs agreement
during their first meeting, however
her time sheet for that meeting did not
record that she had done so.

Foreman destroyed the original time sheet
held by the firm’s accounts department and
the copy time sheet in her file and substi-
tuted false versions on which she added the
words, “Gave her costs agreement”. The orig-
inal false time sheet was later tendered at the
hearing of the costs dispute in the Family
Court and the false copy was included in an
affidavit of documents. Foreman’s miscon-
duct came to light when it was discovered
that the accounts department had retained
a copy of the genuine time sheet. Until then,
she did not confess her wrongdoing.

Foreman’s actions in intentionally present-
ing a false document to the Court, knowing
that the Court and her opponent would be
misled into believing that it was genuine and
then perpetuating that falsity, resulted in the
New South Wales Court of Appeal ordering
that her name be removed from the Roll of
Practitioners. Mahoney JA stated that:

“A practitioner must not merely not deceive
the court before which she practises; she
must be fully frank in what she does before
it. This obligation takes precedence over the
practitioner’s duty to her client, to other prac-
titioners and to herself. The justice system

will not work if a practitioner is, for her own
purposes, free to put to the court that which
she knows to be false”.®

Ironically, it is unlikely that Foreman’s
dishonest conduct would have materially
assisted her in the dispute with the former cli-
ent because the former client did not dispute
that she had been given a costs agreement.
Rather, she claimed that she had never signed
that costs agreement. Had Foreman refrained
from altering the time sheet, the worst that
could have happened was that the firm would
not have been able to recover costs above
scale. By breaching her duty of honesty and
candour, Foreman lost her reputation and
livelihood and forfeited her membership of
the legal profession.

The Foreman case demonstrates that a law-
yer’s behaviour after the initial wrongdoing
can be highly significant for their fate. If the
lawyer perpetuates the wrongdoing by con-
cealment and deception, the consequences
will usually be far more serious than if the
lawyer promptly confesses the wrongdoing

and takes corrective action.
The different facets of the duty
of honesty and candour are well
illustrated in the Victorian Court

of Appeal decision in Forster v

Legal Services Board.*® For the

purposes of defending proceed-

ings by the Legal Services Board
(LSB) for the appointment of receiv-
ers to his practice, Forster obtained
various documents from the LIV pursuant
to a subpoena. One of those documents was a
redacted document headed “Item 10” which
was an extract from a letter that another law
firm had sent to the LIV. Forster did not know
this and believed that the document was an
extract from the minutes of the executive
Council of the LIV. When he asked officers of
the LIV whether the document was an execu-
tive Council document, they neither confirmed
nor denied that it was. There was no statement
by the LIV that the document had any connec-
tion with the executive Council and nothing on
the face of the document to indicate any such
connection.

Despite these facts, Forster wrote the words
“Executive Council” at the top of a copy of the
document and exhibited that copy to an affi-
davit that he swore. In the affidavit, Forster
described the document as “a copy of the
Law Institute of Victoria Executive Council
Minute Item 10”.

Emerton J appointed receivers to Forster’s
legal practice on the basis of trust account
deficiencies. Subsequently, the LSB refused
torenew Forster’s practising certificate on the
basis that Emerton J’s findings meant that he
was not a fit and proper person to continue to



hold a practising certificate. Forster applied

to VCAT for review of the Board’s decision.

VCAT agreed that Forster was not a fit and

proper person to continue to hold a practising

certificate but did so not because of the trust
account deficiencies but due to his conduct in
the Supreme Court and VCAT proceedings.

This conduct included breaches of Forster’s

duty of honesty and candour to the Supreme

Courtin relation to the exhibited document.
On appeal, the Court of Appeal decided

that VCAT was justified in finding that

Forster was not a fit and proper person to

continue to hold a practising certificate and

dismissed his appeal.

In relation to the exhibited document, the
Court found that Forster had breached his
duty of honesty and candour to the Court in
the following four respects:

o ascribing to the document the unqualified
description “the Law Institute of Victoria
Executive Council Minute Item 10” in his
affidavit;

e not disclosing that he had written the
words “Executive Council” on the
document;

o standing by while his counsel asked ques-
tions that were premised on the document
being a document of the executive coun-
cil and on the words “Executive Council”
having been written by a person other than
Forster; and

o not informing Emerton J of the correct
position at any time prior to the making of
the receivership order.**

The Court of Appeal also upheld VCAT’s
decision that Forster had breached his duty
of candour by failing to disclose a material

fact to the Supreme Court. After the receivers
had been appointed, without disclosing to the
Court that he had sold the business premises of
the practice or that he was proposing to prac-
tise from his home, Forster applied for a stay
of the receivership order on the basis that the
receivership was causing “mortal damage to
the practice”. The Court of Appeal concluded
that, as the sale of the premises and the other
steps that Forster had taken to effectively close
his practice were relevant to the stay applica-
tion, by withholding that information, Forster
created a misleading impression and breached
his duty of candour.??

Forster highlights some of the common
errors that lawyers make in affidavits. It is
not unusual for affidavits to describe exhibited
documents as true copies when even ona cur-
sory reading it would be clear that they are not
true copies because they are redacted, incom-
plete or covered in handwritten comments.
‘While these misdescriptions may not be sin-
ister, at best they indicate a poor attention to
detail and at worst they disclose an unaccep-
table, cavalier attitude to the duty of candour.

The duty of candour has particular rel-
evance in ex parte applications. In such
cases, a lawyer must disclose all non-priv-
ileged matters within their knowledge that
are relevant to the application, even if they
are adverse to the client’s position. Ex parte
applications eventually become contested
proceedings. Itis not unusual for a defendant
toallege that the ex parte order was obtained
in breach of the duty of candour to the court.
Although ex parte applications usually
involve great urgency and the preparation of
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affidavit material in a limited time frame, the
plaintiff’s lawyer must nevertheless be scru-
pulous to ensure that they have not omitted
any information which is of relevance, irre-
spective of whom that information favours.

Where a lawyer makes a disclosure to the
court pursuant to the duty of candour, the dis-
closure must be sufficient to inform the court
of the substance of the matter being disclosed.
The disclosure must not be incomplete, cryp-
tic or selective.

The duty of honesty and candour — as with
all other duties to the court — is an incident
of a lawyer’s status as an officer of the court.
Compliance with the duty is fundamental
to ensuring that the court makes the correct
decision in the particular case in which the
lawyer is involved. It is also essential to the
administration of justice. ®

THE HON JUSTICE EMILIOS KYROU is a judge of the
Victorian Court of Appeal and the Victorian patron of
the Hellenic Australian Lawyers Association.

*This article is adapted from a paper delivered by Justice
Kyrou at an Hellenic Australian Lawyers Association
eventon 29 May 2014.
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THE ETHICS
COMMITTEE

AT WORK

For those practitioners faced with

an ethical difficulty, the LIV

Ethics Committee is here to help.

By Richard Fleming

xperienced practitioners

will often see a potential conflict

of interest or other ethical issue

coming and take steps to avoid

or manage it long before it is a
reality. Accordingly, it is possible that a prac-
titioner could avoid directly encountering an
ethical problem of their own throughout their
entire career, and have little cause to under-
stand the role and nature of the LIV Ethics
Committee (EC).

Sometimes, however, an unexpected turn
of events can catch out even the most diligent
practitioner. Alternatively, a practitioner may
be involved in a matter where the opposing
practitioner engages in conduct that appears
to be unethical and perhaps also contrary to
the interests of the client of the innocent prac-
titioner. In such circumstances, the EC is one
potential source of assistance to members of
the LIV.
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THE ETHICS COMMITTEE

The EC is a committee of the Council of the

LIV. The EC has existed in various guises for

atleast 60 years! and possibly longer. Today,

the EC is made up of about 15 present and past

LIV Council members, and is assisted by a

group of experienced professional staff from

within the LIV.

The EC members are all experienced
practitioners, with hundreds of years of
experience between them, who cover the
spectrum of legal practice in terms of:

e practice types (e.g. large, small, city, subur-
ban, country, private firm, corporate, legal
aid or community practice); and

e subject matter (e.g. general practice, lit-
igation, commercial, property, family,
criminal, wills and estates, and migration).
Although the EC adds new members from

time to time, a significant number of its mem-

bers have sat on the EC for at least 10 years.

The EC represents an impressive depth of
knowledge and practical insight on ethical
questions.

Monthly rulings

The main role of the EC is to meet monthly
(except in January) to consider various ethi-
cal dilemmas LIV members face, and provide
rulings in relation to them.

Usually practitioners first contact the
LIV’s Ethics department by phone to discuss
the issue. The Ethics department is staffed
by professionals who assist the EC, and in
many cases the matter is resolved when the
practitioner first calls. The experience of the
Ethics department in assessing ethical prob-
lems will often enable them to provide clear
guidance regarding the appropriate course of
action for the practitioner.

Some matters, however, cannot be
resolved in a phone call or two. They may
be too complex, involve novel issues or



circumstances, or simply be in a “grey zone”
where the appropriate ethical response is not
obvious. Alternatively, it may be that a rul-
ingis necessary or desirable, e.g. in order to
provide a sufficient level of comfort to the
practitioner regarding the course of action
to take, or in order to assist in resolving a
dispute between two practitioners on a ques-
tion of ethics.

Matters that are not resolved with the ini-
tial phone calls usually proceed to a ruling
by the EC, provided that they do not involve
issues that are the subject of a current com-
plaint to the Legal Services Commissioner or
disciplinary proceedings before the courts
or tribunals. Excluding such matters is

necessary to reduce the potential for contra-
dictory approaches by the EC, regulators and
courts and tribunals.

The EC’s processes to obtain a ruling are
relatively informal - the EC requires that
practitioners submit a form or letter describ-
ing the relevant issue(s) together with any
supporting documentation that the prac-
titioner believes is relevant. If the matter
involves another practitioner, the EC will
usually also ask the other practitioner to pro-
vide his or her views on the matter. Although
it is preferable that both sides participate, it
is worth noting that the EC may proceed to
provide aruling even if there is another prac-
titioner involved who refuses to participate

.
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in the process.

The EC cannot decide matters of factif they
are in dispute. Only a court or tribunal can
make such determinations.

The EC considers matters on a confidential
basis - except, of course, for the disclosure of
material submitted by the practitioner to the
other practitioner involved (if there is one),
and vice versa.

The EC then makes a ruling “on the papers”
(submissions in person are not permitted) in
the course of its regular meetings.

Rapid rulings

Most ethical issues facing solicitors are not
truly urgent. Accordingly, the monthly cycle
L1
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. . . although a court could ultimately
decide that the ruling of the EC is

incorrect, the practitioner can hardly
be criticised for following that ruling.

of EC meetings will be sufficiently responsive

in most cases. There are, however, some lim-

ited circumstances that are legitimately more

urgent — usually court or tribunal matters.

The EC has recently developed a rapid
rulings process to address such cases. It is
available for either:

e matters involving an ethical problem that
arise only shortly before an impending
court or tribunal appearance; and

o matters where the court or tribunal itself
requests that the practitioner obtain an
urgent EC ruling.

In such cases the EC will endeavour to
provide a ruling overnight. Such rulings
will usually be passed by circular email - it
being impractical to hold a physical meet-
ing at short notice because EC members are
located across Melbourne and Victoria.

No Win. No Fee. No expenses.
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You can help on a no-win no-fee basis but what about the out of pocket expenses?
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The nature of rulings

Although described as “rulings”, the determi-
nations of the EC are really recommendations
in that they are non-binding. However, the
courts have stated that the rulings carry
significant weight as they represent the con-
sidered view of a group of practitioners whose
collective breadth and depth of experience
is significant. For example, in the Supreme
Court Byrne ] stated:

“Finally, I make mention of the submission
of counsel for Coopers & Lybrand, which I
found very troubling. He drew my attention
to the rulings of the Ethics Committee of the
Law Institute where the position of a solicitor
witness was discussed. The Committee was,
generally speaking, against the concurrence
of these two functions. I pay great weight to

Law Aid can help

Law Aid is a not-for-profit scheme that pays the approved
disbursements of Victorian solicitors who represent clients
in civil litigation cases on a no-win no-fee basis.

this as the considered view of practitioners of
repute and experience”.?

Indeed, in most years there are instances
of a court adjourning proceedings so that
the EC can provide its view on a related ethi-
cal matter, or of a court recommending thata
practitioner seek a ruling from the EC.

For this reason, an EC ruling can pro-
vide significant comfort for a practitioner as,
although a court could ultimately decide that
the ruling of the EC is incorrect, the practi-
tioner can hardly be criticised for following
that ruling.

Where a matter involves another prac-
titioner engaging in conduct regarded as
unethical, a ruling of the EC against that
practitioner can lead to him changing his
approach (including ceasing to act in some
cases), effectively resolving the problem.
Even the most belligerent of opponents
will have pause for thought when faced
with an EC ruling against them. Certainly
an opponent would want to have very clear
arguments for ignoring an EC ruling if
there is a likelihood that persisting in the
conduct ruled as being unethical will be
challenged in the courts.
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Matters considered

The EC considers matters involving the full

gamut of ethical questions and related pro-

fessional rules. Although the most common

scenarios are those involving a conflict of

duties to a current client and a previous cli-

ent, rulings can involve a huge variety of

ethical issues, including:

e acting asa witness in proceedings;

o releasing files or documents to an ex-cli-
ent’s new solicitor;

e terminating the engagement with a client;
and

e problems with undertakings, including
those involving money held in trust.

For example, one ruling involved only
one practitioner and concerned a situation
where an elderly client had, through or in
the presence of her daughter, repeatedly pro-
vided instructions to change her will to the
benefit of the daughter. However, each time
the solicitor discussed the matter with the
elderly client separately from the daughter,
the elderly client said that she did not want to
change the will. Ultimately the elderly client

did provide uncontroverted instructions to
change the will and appeared to have legal
capacity.

The solicitor was understandably con-
cerned about the influence of the daughter
over the mother. The EC ruled that, if the
solicitor was of the view that her client had
legal capacity, then the solicitor was obliged
to follow the instructions of her client. The
ruling would have provided significant com-
fort to the practitioner.

Resources

The EC also provides a significant range of

resources for self-help. In particular:

o aselection of recent rulings (together with
their factual backgrounds) is anonymised,
summarised, and published monthly in
the LI

o the LIV website includes a useful database
of anonymised summaries of more than
500 rulings that can easily be searched to
identify potential rulings of relevance to
the issue facing a practitioner; and

e the EC also prepares and maintains a
variety of guidelines on common ethical

LOOKING FORA
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issues that are formally published by LIV
Council. Again, these can be found on the
LIV website.

Conclusion

If you are an LIV member and have an ethi-
cal issue, you should not hesitate to seek the
assistance of the EC. Initially that might be
via the self-help materials on the LIV website.
Alternatively you could contact the Ethics
department for an initial view. The easiest
place to start is the LIV website - just type
“ethics” in the search box, and you will soon
find yourself on the right track. @

RICHARD FLEMING is the principal at Benelex where he
practises commercial and technology law. He has been
a member of the LIV Ethics Committee since 2002 and
its chair since 2005. Richard was also a member of the
Legal Services Board from 2010 to 2014.

1. Forexample, the LIV's 1953 Annual Report of Council
refers to a six member “Complaints and Etiquette
Sub-Committee”.

2. Executive Homes v First Haven [1999] VSC 26 (13 July
1999) at [14].
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CODES OF CONDUCT

THE CLIENT
FROM HELL

Can a solicitor terminate a client

engagement before completion
of the matter?

By Michael Dolan
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or the best part of a year you have

been acting for a client in a very

difficult and complex commer-

cial matter. Your client has been

extremely challenging and argu-
ing about every second recommendation you
have made. Increasingly, your client has been
bombarding you and members of your team
with letters, emails and telephone calls, and
the tone of those communications is becom-
ing ruder and more offensive. Despite this
behaviour, your client has continued to pay
your monthly interim accounts on time and
without complaint. You now do not wish to
continue the solicitor client relationship as it
is beginning to affect the health and wellbe-
ing of you and your staff. Can you terminate
your client engagement?

AN ENTIRE CONTRACT

A client may terminate a solicitor’s engage-
ment at any time subject to any special
conditions in the engagement agreement, but
there are limitations on a solicitor’s ability to
terminate. Although a client can terminate
the engagement without giving any reason,
the client remains liable to the solicitor for the
legal fees and disbursements incurred to that
point. If a client exercises the right to termi-
nate the engagement prior to completion of
the matter, the solicitor may normally exer-
cise a general retaining lien over the client’s
file and related documents.*

In the absence of an agreement with the cli-
ent, a solicitor’s engagement is normally held
to be an “entire contract” under which the
solicitor agrees to act for the client in a par-
ticular matter until its completion and the
client agrees to pay the solicitor for carrying
out those services either on completion or on
such other terms as may be agreed (e.g. upon
receipt of monthly invoices from the solici-
tor).2 This is the position at common law.3

THE PROFESSIONAL
CONDUCT RULES

Rule 6.1.3 of the Victorian Professional
Conduct and Practice Rules provides that:
“A practitioner must complete the
legal services required by the practition-
er’s engagement, unless the practitioner

terminates the engagement for just cause,
and on reasonable notice to the client”.

Rule 6 appearsas Rule 13 of the Australian
Solicitors’ Conduct Rules in identical terms.

“Just cause”

“Just cause” may include:

o afailure by the client to put a solicitor in
funds to pay disbursements including
counsel’s fees or the client committing a
serious breach of a written fees agreement
with the solicitor;

o a delay or refusal to pay the solicitor’s
agreed fees;

e theclient making material misrepresenta-
tions to the solicitor about the facts;

o arequest by the client for the solicitor to do
something illegal or unethical;

o arefusal by the client to give the solicitor
instructions to enable the solicitor to carry
out the retainer;

o the client clearly indicating that another
lawyer has been retained in the matter;

e the client casting insulting imputations
upon the solicitor’s character or conduct;

o continued representation of the client
placing the solicitor in clear conflict of
interest;

e the solicitor becoming likely to
be a material witness in the
case;

e a potential negligence claim
against the solicitor depend-
ing on the outcome of the case;

o continued representation of the
client having a serious adverse
effect on the solicitor’s health; or

e there being a complete breakdown in the
solicitor client relationship.

Not “just cause”

What is probably not “just cause” may

include:

¢ thesolicitor having an excessive workload;

e the solicitor having better remunerative
work;

e the solicitor having lost interest in the case;
or

¢ the solicitor disliking the client.

“Reasonable notice”

What constitutes “reasonable notice” will
depend upon the circumstances of each case.
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If the retainer has been terminated for “just
cause” and on “reasonable notice”, the client
will be liable to pay the solicitor’s fees and dis-
bursements incurred until that point.

As a general principle, a solicitor who dis-
charges a client must hand over the client’s
file to a new solicitor who holds it subject to
the former solicitor’s lien.*

JUDICIAL STATEMENTS
ON “JUST CAUSE”

In a 19th century decision in the English
Court of Appeal the following statement was
made:

“I should say that when a solicitor is in a
position to show that the client has hindered
and prevented him from continuing to act
as a solicitor should act, then upon notice he
should decline to act further; and in such a
case the solicitor would be entitled to sue for
the costs already incurred. But we have not
now to deal with such a case. The sole ques-
tion here is whether the solicitor is entitled
without rhyme or reason to throw up his
retainer having given due notice of intention

todo so.Idonot think that he is so entitled”.
This decision set the standard for
“just cause” in the cases that have
followed both in the UK and

Australia.

In 2000 the Supreme Court of
South Australia addressed “just
cause” as follows:

“The appellants maintain that
Stanleys undertook an entire job
and were not entitled to be paid when
they were reluctant to continue the third set
of proceedings. The Magistrate found at [28]:

““There had been a complete breakdown in
the solicitor/client relationship. Mr Bourne
said that he could not get a simple task done
by a junior solicitor without criticism from
the Everinghams, and by then he felt that
he was in a conflict situation because he had
no enthusiasm to act in the third judicial
review and therefore he was not any longer
prepared to act. By offering the Everinghams
the option of going to another solicitor he felt
that the conflict would resolve. I should point
out that the third judicial review was in turn
discontinued, apparently on the advice of
Caldicottand Co’.
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“The instructions came to an end by mutual
consent. Mrs Everingham refused even to
speak to a junior solicitor who was sent to a
routine listing conference by Stanleys. In my
opinion, the Everinghams were not entitled
to avoid paying their solicitors by reason of
the circumstances in which the relationship
came toan end.”

Some years later in the US, the Supreme
Court of Utah considered the issue of “good
cause” or “just cause”

“We have long held that ‘[w]hile a party
may discharge his [or her] attorney with
or without cause, [an] attorney should not
withdraw from a case except for good cause’.
Accordingly, the legal standard applicable
to determining whether an attorney’s with-
drawalisjustified is whether the attorney had
good cause. Whether good cause exists is a
fact-intensive inquiry based on the reasons
for withdrawal and the actions of the parties
prior to withdrawal. If, based on the parties’
actions, the withdrawal is for good cause, the
attorney may seek his fees earned up until the
time of the voluntary withdrawal. (‘[U]nless
an attorney has just grounds to withdraw, he
waives his retaining lien by thus terminat-
ing his services.’) In order to do this however,
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the attorney must have proof of the work done
and demonstrate that the work was of value to
or benefitted the client” (references from the
court omitted).”

More recently, the Supreme Court of
Victoria gave consideration as to whether
there had been a complete breakdown of trust
between the client and the solicitors.?

An associate justice had given the solicitors
leave to withdraw stating that “it would not be
inthe interests of justice to allow a situation to
continue whereby these solicitors were forced
to act on the record in circumstances where
the evidence squarely points to a complete
breakdown of the professional relationship”.

The trial judge dismissed an appeal from
the decision of the associate justice. In doing
so, His Honour said:

“The evidence as a whole...demonstrates
anirretrievable breakdown of trust and con-
fidence between Mr Tomasevic and the firm.
That was apparent to the associate justice and
is apparent to me. In these circumstances, it
would not serve the interests of justice for
the firm to be forced to continue to act for Mr
Tomasevic”.

In that case the plaintiff suffered from psy-
chiatric problems and had trust issues with

his solicitors from the outset. The plaintiff
refused to follow reasonable legal advice and
demanded constant information about his
case despite the solicitors advising him that
this would increase his solicitor client costs.

The solicitor handling the case sworeinan
affidavit that she believed that the relation-
ship between the plaintiff and the firm had
“irretrievably broken down”. Leave to with-
draw as solicitors on the record was sought
and granted on that basis.

This important issue for solicitors was consid-
ered recently by the LIV Ethics Committee.’

From1March 2013 a firm had been acting
for a plaintiff in a legal professional negli-
gence claim against five lawyer defendants.
The client had previously engaged at least
12 barristers and six different law firms. The
action had commenced in 2003. A media-
tion had been unsuccessful, and the case
was proceeding to trial. The firm had faced
considerable problems in acting for the cli-
ent in the conduct of the litigation and was of
the view that there had been an irretrievable
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breakdown in the solicitor client relationship
such that it wished to terminate its engage-
ment and cease acting. The firm sought
guidance from the Ethics Committee as to
whether it could discharge the client.

The Ethics Committee ruled that in its
opinion and on the information presented:

“The Ethics Committee cannot deter-
mine the contractual rights and obligations
between a solicitor and its client as these are
matters of substantive contract law. Such a
determination can only be made by a court
however the Committee can provide ethical
guidance.

“The firm has established on balance ‘just
cause’ to terminate its engagement by the cli-
ent to act on its behalf in the proceedings;

“If the firm terminates its engagement by
the client, then it must do so ‘on reasonable
notice’ to the client;

“Termination of its client engagement by
the firm at a time when the proceedings are
still at an interlocutory stage would appear to
satisfy the ethical requirement for ‘reasona-
ble notice’ to be given to the client; and

“Given the past and ongoing disputes about
legal costs between the firm and the client
during the course of its engagement a conflict
of interest now exists which requires the firm
to cease acting.”

This ruling provides important ethical
guidance to solicitors seeking to terminate
their client engagement where the solic-
itor client relationship has broken down
irretrievably.

CONCLUSION

Terminating a client engagement is an
extremely serious step for a solicitor to take
and may adversely affect the right of a solic-
itor to exercise a general retaining lien over
a client’s file and other documents to secure
payment of outstanding professional fees
and disbursements. It may also have poten-
tial breach of contract consequences for the
solicitor. It is not a step which any solicitor
should take lightly.

Before doing so it would be well worth
taking a step back to ask yourself: Why do
I want to terminate my client engagement?

CODES OF CONDUCT

Can I resolve the situation in another way,
e.g. by a frank discussion with my client or
the assistance of a trained mediator? What
are the potential downsides for both my
clientand me in terminating the engagement?
What professional obligations do T owe to
my client? e

MICHAEL DOLAN is the acting manager of the LIV Ethics
department. He is an experienced litigation solicitor and
has practised in the city and country, and as in-house
counsel.
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THE ETHICS
OF CH®OSING
CLIENTS

Law firms should consider the best

approach to take when faced with ethical

questions, particularly when deciding

which clients to serve.

By Rufus Black

aw firms face important ethical
questions when it comes to poten-
tial clients who engage in what
some see as morally questionable
enterprises - from selling tobacco,

gambling products, armaments and por-
nography to engaging in environmentally
harmful activities.

THE OVERALL APPROACH

While it might sound like a rather “academic
issue”, the first step is for a firm to decide the
approach it will take when solving ethical
questions, because different approaches lead
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to very different answers when deciding who
to serve and how.

The utilitarian approach

This is the most widely used form of ethics
today - the right thing is that which will pro-
duce the greatest good for the greatest number.

When it comes to applying utilitar-
ian thinking to business ethics, a common
approach articulated by Milton Friedman is:

“There is one and only one social respon-
sibility of business - to use its resources and
engage in activities designed to increase its
profits so long as it stays within the rules of
the game, which is to say, engages in open and
free competition without deception or fraud”.*

If you follow this utilitarian logic then
so long as a client runs a legal business the
only question is whether the client can be
served profitably. There are, of course, impor-
tant second order effects to be considered in
determining profitability - the impact on the
firm’s reputation from serving businesses
regarded as unethical and the impact on the
firm’s ability to attract talented staff who do
not want to serve businesses they judge as
unethical. The answers need to be weighed
in any utilitarian calculation, but in principle,
who a firm decides to serve is a profit maxim-
ising decision.

The non-utilitarian approach

Even before the global financial crisis, there
had been a growing shift away from this nar-
rowly utilitarian view to one that maintains
that corporations have a wider set of ethical
and social responsibilities. For those holding
these views, the question of whatis an ethical
business is more complex.

Practically, the judgment that a business is
unethical can lead to the decision not to pro-
vide them with goods or services, or not to
invest in them.



Those who hold this broader view of the
social and ethical responsibilities of corpora-
tions have drawn on a range of non-utilitarian
traditions of ethical reasoning including
Kantian, Aristotelian or natural law theo-
ries.2 Often they have done this relatively
unsystematically and with little or no explicit
awareness of the form of ethical reasoning
they are using. If you are to use a non-utilitar-
ian approach, you must be explicit about the
approach and systematic in its application.

Who decides?

With a range of ethical approaches open,
one answer is to let each individual in the
firm decide how they will reason ethically
and, therefore, which clients they will serve.
The difficulty with this approach is that
individual decisions have implications for
others. The choice of one partner to serve a
business that many regard as unethical will
lead to the firm as a whole being associated
with serving such clients. Clearly, that has
implications for all partners and employees.
Therefore, the decision to let everyone decide
is an important philosophical position in its
own right.

Choosing options

If a law firm decides to adopt a particular
ethical approach, then there is the important
matter of how this is to be done.

The starting point is what approach best
fits with the firm’s identity. Some firms have
a clear sense of where their staff generally
stand in a particular ethical tradition. Some
would recognise that their employees would
not be happy with a utilitarian answer, and
that if a given business is legal, the firm is
willing to serve them, and therefore a non-
utilitarian approach best fits their general
outlook.

If the firm’s identity doesn’t provide a clear
direction, then there is a need to debate the
merits of different approaches and to rec-
ognise that the decision will be an identity
defining choice.

Implications of a
non-utilitarian approach

If a law firm decides on a non-utilitarian
approach then there are some further ana-
lytic steps on whether and how ethically
questionable clients can be served.

For the purposes of this analysis, we will use
anatural law theory approach, as articulated
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by the contemporary Oxford jurisprudential

philosopher John Finnis? for three reasons:

o Itisthetheory that hasaddressed the ques-
tion of involving oneself in other people’s
wrongdoing with the greatest analytic
precision;

o Itisatheory of ethics from which the com-
mon law grew, which means lawyers find
it aligns well with the ethical logic embed-
ded inlegal traditions;

¢ The practical conclusions are very similar
to those produced by Kantian traditions.
Soeven if you don’t agree with natural law
theories, the practical answers are likely
to have a wide appeal among many non-
utilitarian thinkers.

Obligation to serve a client

It is certainly a central tenet of the rule of law
that a person brought before a court should be
able to have their case competently presented.
In our legal system, to help ensure that this
requirement is met, the obligation has evolved
that barristers must accept the brief of any cli-
ent who seeks their assistance if they are not
otherwise engaged. Today, that is supported by
the provision of legal aid to help meet the cost
of representation if a client is unable to do so.
L1
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Our system relies on having a plurality
of firms that collectively ensures

that all businesses and individuals

can access basic legal services.

However, our system has not made it oblig-
atory for solicitors’ firms to accept clients.
Rather, we have implicitly adopted the view
that solicitors’ firms are private business and
that while the services they provide are a pub-
lic good, they are able to determine to whom
they provide that good. Our system relies on
having a plurality of firms that collectively
ensures that all businesses and individuals
can access basic legal services. In cases where
there is market failure in relation to basic ser-
vices, which happens primarily in relation to
individuals, it is addressed through the pro-
vision of legal aid services.

Choosing clients

Given that private solicitors’ firms can choose
who to serve, how do they make that choice
when it comes to clients with ethically ques-
tionable business activities?

The first part of that answer depends
on how the firm understands its purpose.
For a utilitarian, the purpose of the firm is
to maximise the return for its sharehold-
ers or owners within the bounds of the law.
However, a natural law approach, while cer-
tainly agreeing that making an adequate
return for investors and owners is an impor-
tant obligation, starts by asking what is the
intrinsic purpose of the business.

Some law firms see their intrinsic purpose
simply as the provision of legal services. If
they view themselves this way, then their
purpose doesn’t really limit who they ser-
vice so long as the client has a legal need and
they are competent to meet it.

Other law firms understand the purpose
of their business in broader terms, for exam-
ple, they might see themselves advancing a
more equitable Australia through making
union clients their focus. While broad, that
purpose does imply some real choices about
what businesses the firm will seek to serve.

Itis on the basis of fit that some firms might
also choose not to serve clients. Such a deci-
sion doesn’t necessarily require a strong
view that a business is unethical, but rather
that serving this client doesn’t fit with what
you have chosen to focus your firm’s talent
and resources on. You might, for example,
be interested in advancing the health of
Australians and focus on the clients in the
healthcare sector, and so even if you thought
a fast food company was an ethical business,
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you might choose not to serve them because
it doesn’t fit with your firm’s purpose.

Is the business unethical?

There is likely to be a wide range of clients
that would fit most law firms’ vision and pur-
pose, but might still be ethically questionable.
Therefore, how do we determine if a client, or
potential client, runs an unethical business.

Unethical products or services

There are many ways products or services

could be unethical.

e Thereare products and services where any
form of consumption is inherently unethi-
cal. For example, some will argue that any
use of prostitution or pornography treats a
person as a means to an end, and is, there-
fore, unethical;

e There are products or services which are
unethical because of the harmful side
effects they produce. Tobacco might be
argued to provide a pleasurable experi-
ence, relaxation, or the facilitation of social
interaction and so its consumption is not
inherently unethical. However, the prob-
lem is whether you can reasonably accept
the harmful side effects of tobacco consump-
tion on people’s health and the devotion of
substantial, scarce and expensive medi-
cal resources to treat preventable tobacco
related illness rather than other condi-
tions. Some take the view that the harmful
side effects can’t reasonably be accepted and
that, therefore, these business are unethical.
Others will respond that society has decided
to mitigate these harmful side effects so that
they can reasonably be accepted as partofa
societal choice to allow people the freedom
to engage in risky activities or ones where
they suffer some harm;

e Thereare goods or services which are uneth-
ical because of the harm caused in producing
them. Poor working conditions, child labour
and environment destruction have given
rise to this concern in recent times.

Is the business conduct unethical?

Regardless of the goods or services a business
produces, the way it conducts its business can
be unethical. Today, most forms of uneth-
ical business conduct - false advertising,
mistreatment of employees, abuse of mar-
ket power - are illegal as well as unethical.
Nevertheless, there is still room for legal but

unethical conduct, especially where busi-
nesses operate in countries with limited
restrictions on business conduct.

If the law firm follows a non-utilitarian
approach, then it needs to ask whether any
of its clients or potential clients are produc-
ing goods or services that are unethical or
conducting their business in an unethical
manner. This doesn’t mean they can’t be
served, as we will see below, but if a business
isunethical it triggers a different set of ques-
tions about what that firm can do for them.

Limits to serving an unethical business

Evenifabusiness is unethical, there are still
circumstances in which serving it can be eth-
ical. Before exploring those circumstances,
it is important to recognise that life often
involves some form of cooperation with other
people’s wrongdoing. For example, taxpayers
fund wars they may consider unjust, or we
might buy a car made with steel produced by
a highly polluting smelter.

Some involvement in the wrongdoing
of others is inescapable, but is it justified?
Because thisis a common problem, much eth-
ical reflection has gone into answering this
question. For a law firm, the acute form of this
question is when is it reasonable to serve cli-
ents with unethical businesses.

There are three questions you need to
answer to ensure involvement does not make
you complicit in wrongdoing.

Is what I am doing inherently good?

There is a wide range of services, which are
good in themselves, that are required even
by unethical businesses, for example: advice
on how to draw contracts that comply with
employment law; advice on the implications
of changes in tax law; and advice on leas-
ing corporate office space. In these cases it is
important that employees, even in unethical
businesses, have properly drawn legal rela-
tionships with their employer.

Then there is a range of other services like
writing contracts for customers or provid-
ing advice on how best to protect intellectual
property where the advice per se might be
a good thing but the purposes for which it
is used may be questionable. For example,
making sure there is a sound contract with
a customer is a good thing but where the
contract is for the sale of armaments to a gov-
ernment engaged in hostilities against its
own people we have a problem. This is where
the second test comes in.

Do I share in their unethical plans?

When serving a client actually involves shar-
ingin their unethical plans, itis clear that you
have become complicit in their wrongdoing.
Itis not always easy to determine whether or
not in serving them you necessarily have to



share in their intention. A good way to test
your intention is to ask whether, to success-
fully serve the client, their unethical plan
needs to proceed or succeed.

In the example of the arms contract, the law
firm does have to share their client’s unethical
plan because the only reason they need this
particular service is to fulfil the unethical
end of selling arms to wicked governments.
If they do not proceed to sell the arms, they
do not need the contract.

Can I fairly accept the side-effects?

There will be situations where the services
provided are ethical and don’t involve you in
the client’s unethical plans, but where there
are still ethical issues because of the side
effects of serving them.

For example, as aleading law firm you might
draw employment contracts for workers at an
arms manufacturer which sells its weapons
for unjust purposes. There may be nothing
wrong with drawing the employment con-
tracts per se. However, the side effect of you
serving the arms manufacturer is that they
gain respectability by making it known that
a highly reputable firm is prepared to serve
them, which in turn makes it easier for them to
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develop relationships with other governments.

The question is whether you can fairly accept

this side-effect of your otherwise good actions.
There are a range of other side-effects or

second order effects that can give rise to sim-
ilarissues:

o The effect on your employees of working
for clients whose businesses they consider
unethical. These effects can be dramati-
cally increased if employees have friends
or family members who have suffered as
a result of those clients’ unethical actions,
for example from being exposed to harm-
ful products.

¢ Where ethical participation with a wrong-
doer risks a slippery slope into involvement
in unethical work. This is especially the
case where your business becomes depend-
ent on the ethical work so that it becomes
difficult to say no to requests to be involved
in unethical work. If there is a risk of this
sort of situation occurring, considerable
safeguards are needed.

o Victims of wrongdoing can perceive that
those who are assisting wrongdoers are
themselves unethical.

o If your law firm serves clients who have
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unethical businesses, then careful deci-
sions need to be made about how they are
served within these parameters.

CONCLUSION

There are few areas of ethics that are as
complicated as involvement with the uneth-
ical conduct of others. However, navigating
these issues successfully repays the effort
in a strong employee value proposition, rep-
utation and better risk management. Over
time, as the forms of analysis become more
familiar, sorting through these issues will be
quicker and easier and simply part of the way
you do good business. ®

ASSOCIATE PROFESSOR RUFUS BLACK is Master of
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WITNESSES

INTERVIEWING
POTENTIAL

Until recently it had been accepted

practice that plaintiff lawyers involved

in transport accident claims should

not communicate with a witness who is

a potential defendant to a transport accident.

The LIV Ethics Committee found that this view was

incorrectly based. By Jonathan King

n late 2013 the question arose as to

the appropriateness of plaintiff prac-

titioners contacting parties who may

be potential defendants in common law

proceedings. Plaintiff lawyers regu-
larly seek to ascertain accident circumstances
in order to advise clients on the merits of pro-
ceeding with a potential claim. The question
as to the appropriateness of such contact
arose in the context of whether this type of
contact infringed the Professional Conduct
and Practice Rules 2005 which prohibit prac-
titioners holding discussions with another
practitioner’s client.
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After an ongoing dialogue between the TAC
and Maurice Blackburn as to the appropri-
ateness of plaintiff lawyers speaking with
witnesses to transport accidents, the law firm
asked the LIV Ethics Committee (EC) to pro-
vide clarification on whether it is appropriate
for plaintiff practitioners to hold such discus-
sions, and if so, at what point in a claim is it
appropriate for them to speak.

The situation arose on two occasions when,
at informal common law settlement confer-
ences (held before formal proceedings are
lodged), the TAC indicated it had not been able
to speak to the potential defendant in relation
to liability, and when asked, refused to allow

Maurice Blackburn to do so. On both occasions,
clients were faced with making decisions as to
whether to bring formal common law proceed-
ings against the potential defendant driver,
without being provided with their version of
the accident circumstances and without “per-
mission” to discuss the circumstances with the
potential defendant. While also raising ques-
tions regarding whether the TAC’s conduct
was that of a Model Litigant or in compliance
with the Civil Procedure Act, the refusal to allow
parties to examine the potential defendant’s
version of the accident circumstances cer-
tainly obstructed the plaintiff’s ability to make
an informed and considered decision about
whether to bring proceedings, and in both
instances led to the plaintiff abandoning the
case due to the uncertainty and risks involved
inlodging proceedings against another party
without being able to ascertain their version
of liability.

The TAC’s view was that it exercises a
right of subrogation of the insured driver’s
rights under s94 of the Transport Accident Act
1986. Therefore, in the TAC’s view, despite
not entering into a direct solicitor client rela-
tionship with the insured driver in the usual
sense, the TAC “acted on the insured driver’s
behalf” (by way of its exercise of the powers



contained in

s94 to take over the

claim on behalf of the driver).

The Professional Conduct and Practice Rules
2005 prohibit practitioners dealing directly
with an opponent’s client without notice and
consent and, as such, if it was accepted that
the TAC were “acting on behalf of” the poten-
tial defendant then such contact would be
prohibited.

It was conceded by Maurice Blackburn
that it is settled law of insurance subroga-
tion that where an insurer seeks to defend
an action on behalf of an insured, the solici-
tors of record act for both the insurer as well
as the insured. Maurice Blackburn was of the
view that prior to a writ being served and a
notice of appearance being filed on behalf of
the TAC, no subrogation of rights has taken
place, and there is no prohibition against such
discussions. It is recognised that there is no
propertyinawitness,and as such, discussions
between the potential defendant and

plain-
tiff lawyers

or representatives, at this

pointin the potential proceeding, would

not infringe upon the rules of professional
conduct as intimated by the TAC. Maurice
Blackburn’s view was that a defendant is not
legally represented by the TAC (by way of sub-
rogation) until an appearance is filed on behalf
of the defendant.

Maurice Blackburn approached the EC in
February 2014 querying the appropriateness
of practitioners contacting parties who may
be potential defendants in common law pro-
ceedings, and sought a ruling that plaintiff
practitioners be allowed to contact potential
defendants to common law proceedings until
anotice of appearance is filed on behalf of the
defendant (and subrogation of rights occurs).
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Prior to

making its rul-

ing, the EC sought

clarification in relation to

the parties views on the effect of

the Australian Solicitors’ Conduct

Rules 2011 (ASCR) which the Victorian

Legal Services Board has endorsed for adop-

tion in Victoria and which will replace the

existing Professional Practice and Conduct
Rules 2005.

While the ASCR contain similar provi-
sions about not contacting another solicitor’s
client, they also provide that a solicitor must
not confer or deal with any party repre-
sented by, or, to the knowledge of the solicitor,
indemnified by an insurer, unless the party
and the insurer have agreed to contact occur-
ring. The question for the EC was therefore
at what point does such indemnity occur in
a proceeding. In a TAC context, it could be
interpreted as occurring as soon as a driver
pays their registration on a motor vehicle.
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However, it may be that such indemnity does
not in fact crystallise until an actual liabil-
ity is established, creating an obligation on
the insurer to indemnify against the liabil-
ity incurred.

Maurice Blackburn submitted that the
ASCR only prohibit contact with a party
who is indemnified after such indemnity
has been made out by the insured accessing
the serious injury gateway and obligation to
pay damages arises. The Supreme Court of
Appeal decided in Primary Health Care Ltd v
Giakalis (Giakalis) that, prior to the plaintiff
establishing that they have suffered a seri-
ous injury, the plaintiff’s cause of action is
“contingently extinguished” by the failure
to access the serious injury gateway and no
indemnity exists.

The Court in Giakalis concluded that
indemnity cannot apply “ .. unless the cir-
cumstances in which the injury occurred
were such as to give rise to legal liability in
the putative third party to pay damages”.?
The Court referred to the decision in Skilled
Engineering Ltd v Glaxo Wellcome Australia
Pty Ltd (Skilled)? and concluded that indem-
nity only occurs where the third party has
incurred an actual liability to the injured
worker noting that “liability referred to is

Ours are
INVISIBLE!

Call Victoria’s only Premier centre
of Authorised Lyric providers for
an appointment today!

1300 736 995

www.victorianhearing.com.au
info@victorianhearing.com.au

52 LIJ JAN/FEB 2015

The world’s first 100% INVISIBLE, 24/7 wearable,

sweat-proof, shower-proof hearing solution.

SH

one that goes beyond a contingent remedy
and refers to a true remedy to pay damages”.*

RULING

On 21 July 2014 the EC ruled as follows:

“In the opinion of the Ethics Committee
and on the information presented:

“There is nothing under the current Rule
25 of the Professional Conduct and Practice
Rules 2005 to prevent a plaintiff lawyer inter-
viewing a prospective Transport Accident
Commission (TAC) defendant until such time
as the defendant is represented.

“The prospective Rule 22.4 of the Australian
Solicitors’ Conduct Rules 2011 does not prevent
a plaintiff lawyer interviewing a prospective
TAC defendant until such time as the defend-
antisrepresented or the TAC has indemnified
that person. The Ethics Committee under-
stands that there is no obligation on the part
of the TAC to indemnify the driver of a motor
vehicle involved in a transport accident until
the relevant plaintiff has, under section 93 of
the Transport Accident Act 1986 (Vic), become
entitled to recover damages.

“In any event a plaintiff’s lawyer should
comply with the Guidelines on Interviewing

Witnesses published by the Law Institute of
Victoria in October 1990.”

The ruling of the EC supported Maurice
Blackburn’s position that there is nothing
contained in either the Professional Practice
and Conduct Rules 2005 or the ASCR that
prevents contact between plaintiff lawyers,
or their representatives, and potential defend-
ants up until the point an appearance is filed
on behalf of the insurer.

INTERVIEWING WITNESSES

The LIV published “Guidelines on Inter-
viewing Witnesses” in the October 1990
edition of the LIFwhich were referred to in the
ECruling asareference and needed to be com-
plied with when such discussions occur. The
guidelines make it clear that lawyers must be
upfront with people they are interviewing and
not mislead them about the nature of the inter-
view and who they represent.

The Guidelines are as follows:
Interviewing witnesses: A lawyer should act
fairly and honestly in interviewing witnesses
and, in particular, should:

o informa witness on whose behalf he or she
acts; and
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e ensure that there is no attempt to manipu-
late the witness’ evidence.

Interviewing prospective defendants: A

lawyer should act fairly and honestly in

interviewing persons who are prospective
defendants and, in particular, should:

e inform the person on whose behalf he or
she acts;

e inform the person about the matter in
which he or she is acting;

e ensure the personisaware that the lawyer
is not acting or giving advice on the per-
son’s behalf;

¢ advise the person he or she may decline to
discuss the matter if he or she chooses to
do so;

o ensure that there is no attempt to manipu-
late the person’ evidence.

Interviewing corporations: When a party is

a corporation, the lawyer for another party is

prohibited from interviewing:

o the chief executive officer of the corpora-
tion, and

e any other person (“authorised person”)
whom the lawyer knows, or ought to know,
has been given, in good faith, author-
ity to make admissions on behalf of the

corporation or to instruct the corporation’s
solicitors in the conduct of the proceedings;
Before interviewing an employee of the cor-
poration, whom a lawyer ought reasonably
anticipate could be:
¢ anauthorised person; or
e a person who could significantly influ-
ence decisions about the conduct of the
proceedings;
the lawyer must observe the same
constraints as apply when interviewing pro-
spective defendants.
Interviewing third parties: A lawyer should
not interview an insurer or other third party
who is giving instructions to a lawyer for
another party.

CONCLUSION

The ruling of the EC has been applauded
by plaintiff practitioners who have long
felt that allowing discussions to take place
between the parties and potential witnesses
prior to formal proceedings being instigated
enables proper advice to be given to clients
in relation to the likely prospects of their
claim at an early stage. This in turn results
in matters either capitulating where there
is no likelihood of success, or proceeding

WITNESSES

in circumstances where the client is able to
properly consider an informed view of the lia-
bility material. This approach is also entirely
consistent with the obligations imposed
by the Model Litigant Guidelines and the
Civil Procedure Act by potentially preventing
unnecessary litigation and only bringing
claims which have a proper basis.

Plaintiff practitioners must continue to act
fairly and disclose their interests when speak-
ing to potential parties in any matter, but they
can now do so in order to investigate their cli-
ent’s claim prior to formal proceedings being
lodged unfettered by any claim of subrogation
of rights by an insurer. The ruling of the EC
has provided clarity to parties in approaching
these matters and has settled any ongoing mis-
understandings insurers had in relation to the
timing and powers attached to the subrogation
of insured’s rights. ®

JONATHAN KING is a lawyer in the TAC department of
Maurice Blackburn. He is an LIV accredited personal
injury specialist.

1. Primary Health Care Ltd v Giakalis (2013) VSCA 75 (12
April 2013), at [78].

2. Note 1 above, at [55].

3. Skilled Engineering Ltd v Glaxo Wellcome Australia Pty
Ltd (2005) TASSC, at [86].

4. Note 3 above, at [99]-[100].
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AND e
UNDERTAKINGS

At the heart of every legal bractice is
communication, and keeping promises,
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around communication, while, as
officers of the court, practitioners
have a professional duty to hon-
our an undertaking once given.

COMMUNICATION

The first part of this article explores some
common areas of communication in legal
practice in respect of which a solicitor must
be careful to ensure that no breach of their
ethical obligations occurs.

Taking instructions from a client or pro-
spective client, conducting a client matter,
giving legal advice (oral and written), pre-
paring contracts and other legal documents,
briefing counsel, drafting statements of
claim, defences, and other pleadings, mak-
ing submissions, and appearing in courts
and tribunals on behalf of clients all involve
communication.

Communication can be good, bad, poor or
non-existent. It is at the centre of the solicitor
client relationship. Many complaints to reg-
ulators about solicitors’ conduct are made
because of poor or unclear communication.

54 LIJ JAN/FEB 2015



Ethical practice is the bedrock for every solic-
itor. The president of the Victorian Court of
Appeal Justice Chris Maxwell said about
legal practice: “If it can’t be done ethically,
then it can’t be done”.*

Therefore, all of a solicitor’s communica-
tions must be ethical. For example, a solicitor
must never knowingly mislead a court or
another solicitor. A solicitor must never com-
municate directly with the client of another
solicitor except in certain tightly regulated
circumstances.

Civility and courteousness

Solicitors’ professional conduct and prac-
tice rules require them to be courteous.? It
may seem surprising that solicitors need a
professional conduct rule requiring them to
be courteous in the course of legal practice.
However, on 6 November 2013 the Victorian
Legal Services Commissioner Michael
MecGarvie felt he needed to remind solicitors
to ”Play the ball, not your opponent!”.?

He explained that his office had been
receiving an increasing number of com-
plaints about solicitors using aggressive
language when communicating with other
solicitors. He wrote:

“The aggressive and personal tone of inter-
actions between lawyers evident in these
complaints demonstrates professional con-
duct which falls far short of the standard
expected of members of our profession, and
is of significant concern to the regulator”.*

A USlaw firm described what it saw as some
causes of discourtesy or incivility in the legal
profession:
¢ increased competition due to the growth of

the profession;

o adversarial legal system;

o poorly prepared law school graduates;

o aclient’s desire for a combative lawyer;

« the misperception that courtesy shows
weakness;

* pressures caused by "the billable hour”;
and

+ the growing impression that law is a busi-
ness rather than a profession.®

A lack of courtesy in correspondence last
year caught out a firm of solicitors in the
Federal Court of Australia.® In the course
of vigorous winding-up litigation, the firm
wrote to the other side as follows:

“First, the first paragraph of your letterisa
false assertion ... Secondly, such a ground of
defence to the winding-up application would
be absurd . .. Fourthly, the attack on [the

liquidator’s] independence is equally absurd

... The proposition in your letter [is] as spe-
cious as the proposition... Theattack on [the
liquidator’s] reputation is as egregious as the
unfounded allegations of fraud and perjury
you and your Counsel instructed by you have
made against Mr N ... Fifthly, the vast bulk
of the evidence ... is nothing short of a gross
abuse of process..."””

The trial judge remarked that the manner
and tone of the letter were wholly inappro-
priate for the conduct of civil litigation in any
court. After citing NSW professional con-
duct and practice rules requiring lawyers
to be courteous with each other, the judge
remarked that:

“The professional conduct rules reflect the
need for litigation to be conducted by officers of
the Court in an adult fashion. It is not adult for
grown lawyers toaccuse each other of lying in
correspondence and it is not edifying for any-
one involved. Correspondence of this kind
ought not to be tolerated . . . I should say for
the benefit of the solicitor for Mr K that I have
detected not the slightest behavior on her part
todeserve the opprobrium poured upon her”.?

These judicial remarks are a timely
reminder of the ethical obligations of all law-
yers, as officers of the court, to be courteous
inall of their professional dealings, especially
with other lawyers.

A few years ago in Queensland there wasan
example of poor correspondence by a solicitor
that resulted in a formal reprimand.® An expe-
rienced solicitor who had been practising for
more than 30 years was acting for a husband
in a bitterly contested family law matter. In a
letter to his opponent the solicitor wrote:

“Thave advised my client to instruct me not
to respond to any more of your correspond-
ence. It just seems to me that every time you
have got no work to do you return to [the
wife’s] file because there is plenty of money
there to pay your legal fees.. ..

“The children’sissues are never going to be
resolved at the mediation. The likelihood is
that your client and her family have done so
much damage to [the child] that my client will
never have a meaningful relationship with his
daughter. Your client will live to regret that
in the future, when [the child] grows up and
becomes as dysfunctional as your client is”.1°

The solicitor had subsequently expressed
regret for the language used, and had writ-
ten letters of apology both to his opponent
and her client, but in convicting the solici-
tor of unsatisfactory professional conduct,
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the Queensland Civil and Administrative
Tribunal described the language used as
“intemperate, inappropriate, and discourte-
ous, and in some respects offensive” 1t

The lesson to be learnt from this and sim-
ilar cases is that whenever a solicitor feels
tempted to write a fiery letter or engage in
any kind of communication of that nature,
the best thing to do is not to send the letter
or despatch the communication on the same
day, and preferably have it peer-reviewed by
a trusted colleague before sending it.

Failure to communicate

Communication can land a solicitor in disci-
plinary hot water, but failure to communicate
can do so too. Professional conduct and prac-
tice rules require legal work to be carried out
with expedition.?

Early last year, a solicitor incurred disci-
plinary sanction because he had missed a
crucial date for a client, and then prevaricated
for some years while he decided what to do
about it.? It is an example of a solicitor plac-
ing a task in the “too hard basket”.

In 2002, the solicitor had been instructed
to effect a subdivision of a suburban lot into
two, and then transfer one of those lots to
other members of the transferor’s family - a
simple and then non-dutiable transaction, as
the transfer was to be made in consideration
of marriage.

By the middle of 2008 (some six years later)
the solicitor had still not effected the transfer.
This was because he had, through his vari-
ous delays, failed to do so prior to the repeal
of s43(1) of the Duties Act 2000 (Vic), which
meant that the parties had become liable for
stamp duty on the transfer.

The solicitor pleaded guilty to two charges
of professional misconduct for failing to use
his best endeavours to effect a transfer of
the property, and failing to communicate
effectively and promptly with his clients con-
cerning the transfer of land, in breach of the
conduct rules referred to above.

The solicitor accepted that his conduct had
involved “a substantial or consistent failure
to reach or maintain a reasonable standard
of competence and diligence”.** He was con-
victed and fined $2000.

Ethical use of social media

The increasing use of social media by society
has brought about a new set of communication
and ethical challenges for all lawyers.

L1
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In 2011, the International Bar Association
(IBA) surveyed its members, asking whether
they thought they needed ethical guidance
in the area of social media. More than 80 per
cent of respondents gave a positive answer to
this question, and more than 90 per cent said
they wanted to receive such guidance from
either the IBA or their local law society.

Attheend of 2012, the LIV published guide-
lines on the ethical use of social media.”® The
introduction to the guideline document reads:

“Social media presents both opportuni-

ties and challenges for legal practitioners.
Various articles have discussed some of those
opportunities. The purpose of this guideline
is to assist practitioners in addressing some
of these challenges”.*6

Some of the ethical challenges for law-
yers in social media include the dangers of
breaching the duty of confidentiality, inad-
vertently establishing a solicitor and client
retainer, breaching the solicitor’s duty to the
administration of justice, and breaching the
no contact rule.

Similar guidelines on social media have
been published by the Law Society of England
and Wales? and the Law Society of Scotland.*®

The no contact rule

There has long been an ethical prohibition
on a solicitor contacting the client of another
solicitor directly without the express permis-
sion of that solicitor or the existence of very
urgent circumstances. Such a prohibition is
now contained in professional conduct and
practice rules.*®

Last year, the Victorian Legal Services
Commissioner prosecuted a solicitor success-
fully for a glaring breach of the no contact
rule.?° The solicitor was a respected leader in
his ethnic community. Other community lead-
ers often sought advice from him. However,
the solicitor fell into the trap of succumbing
to pressure from community leaders to meet
with them and a child in a protection matter at
the solicitor’s office without the child’s court-
appointed solicitor being present.

The Children’s Court made a complaint
to the Legal Services Commissioner and the
solicitor was convicted of professional mis-
conduct. As a result, his practising certificate
was cancelled for a year. The Supreme Court
of Victoria refused the solicitor leave to appeal
from the disciplinary tribunal’s decision.?

This was a sad case because the solici-
tor was well respected in his community,
and was a person to whom members of his
community could approach for advice and
assistance. However, the solicitor’s conduct
was a serious breach of the no contact rule.

Media contact by solicitors

Inthe 24/7 media cycle, considerable interest
is often shown by the media in proceedingsin
the courts, or in legal matters generally.
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In terms of communication, what ethical
restrictions are there on what solicitors may
or may not do in dealings with the media?

In Victoria, there is no general prohibi-
tion against solicitors speaking with, or
being interviewed by, representatives of the
media. However, there are professional con-
duct rules for solicitors dealing with some
aspects of the issue.2

A leading Australian legal academic
wrote:

“The extent to which lawyers’ freedom of
speech should be curtailed in making out-of-
court media communications, or in conference
addresses, remains the subject of debate.
Restrictions on those communications. .. seek
tobalance...three interests: the interest of
the public and the media in accessing
facts and opinions about litigation;
the interest of litigants in placing
a legal dispute before the public
or in countering adverse publicity
about the matter; and the interest
of the public and opposing parties
in ensuring that the process of adju-
dication is not distorted by statements
carried in the media. It is in the context of law-
yers commenting on cases in which they are, or
have been, involved that the balancing of these
interests has proven most challenging of late.. ..

“Ultimately, lawyers must appreciate the
dangers of making public and media com-
ment on cases. Blanket prohibitions leave
little scope for professional judgment on
occasions where comment is legitimate. The
consequences of public comment may not all
be negative.”?

It goes without saying that any public com-
ments made by a solicitor to the media or in
any public forum must not breach client con-
fidentiality, be inaccurate or misleading, or
be in breach of the solicitor’s duty to the court
and to the administration of justice. At all
times, extreme care should be exercised by
solicitors when dealing with the media.

UNDERTAKINGS

“An undertaking is a promise to do some-
thing, or not do something, and the recipient
isentitled to rely on it. As officers of the court,
practitioners have a professional duty to hon-
our anundertaking. Breach of an undertaking
by a solicitor is regarded by courts and tribu-
nals as an extremely serious matter, and in
some instances may result in a civil contempt
of court, or a finding of professional miscon-
duct or unsatisfactory professional conduct.”?*

Undertakings and the
professional conduct rules
Professional conduct and practice rules deal
with undertakings.?

The Victorian rule has been described
judicially as:

“An undertaking is not something given
lightly. It is a personal promise by a legal
practitioner and it is a mechanism whereby
practical courses of action can be taken based
upon the reliance by one legal practitioner
upon the undertaking of another that the con-
tents of that undertaking will be observed....
strictly. If there was not such a requirement
there would be a breakdown in what isa very
important mechanism employed by members
of the legal profession. The breach of an under-
taking strikes at the heart of such a system.”
In that case, a client changed solicitors.
The new solicitor provided a client authority
to hand over documents. The former solicitor
was owed professional fees. The new solici-
tor wrote to the former solicitor and
said: “In return of the documents
we undertake to pay your costs and
we will be sending a courier to col-
lect the documents at 3:00pm”.?’
The documents were handed over
to the new solicitor in reliance
upon the undertaking. The fees
remained unpaid for seven months.
The new solicitor was prosecuted and the
disciplinary tribunal made a finding of pro-
fessional misconduct, with a reprimand and
costs order.

Important points to note
about undertakings

Both the Victorian Conduct Rules and the
Australian Solicitors’ Conduct Rules provide
that a solicitor must not give to another solic-
itor an undertaking, compliance with which
requires the cooperation of a third party who
is not a party to the undertaking and whose
cooperation cannot be guaranteed by the
solicitor giving the undertaking.

“There is no question that undertakings
between solicitors are sacrosanct. They facili-
tate efficient dealings between parties where
the interests of one party may be advanced
without prejudice to the interests of another
party. Rule 22.11s worded in uncompromis-
ing terms. An undertaking must be honoured
strictly in accordance with its terms. Rule 22.1
reinforces the integrity of an undertaking by
directing a practitioner not to give another
practitioner an undertaking where com-
pliance may rely upon a third party whose
cooperation cannot be guaranteed.”?®

For example, if a solicitor attends a settle-
ment and a bank document is missing, the
solicitor should not undertake to provide to
another solicitor or third party the missing
document when the solicitor has obtained it
from the bank. It may be that the bank will
fail or refuse to provide the document to the
solicitor who will then be in breach of the
undertaking. On the other hand, if the miss-
ing document is in the solicitor’s possession
and control, for instance at their office, then
the solicitor would be able to give such an



undertaking in order to enable the settle-
ment to proceed.

Similarly, a solicitor should never give a
personal undertaking that their client will
do or refrain from doing something. Clients
can and do change their minds for good or
bad reasons. In the case of an undertak-
ing given on behalf of a client, it must be
made very clear to the person receiving the
undertaking that it is the client’s under-
taking and not that of the solicitor. In that
regard, such an undertaking should only
ever be given in writing in clear and unam-
biguous terms.

The Victorian Conduct Rules further
provide that an undertaking given by an
employee of a solicitor is deemed to be a per-
sonal undertaking by the solicitor unless the
employee, if a solicitor, makes expressly clear
that the undertaking is the employee solici-
tor’s personal undertaking and not that of the
employer. For this reason many firms of solic-
itors will only allow undertakings to be given
by a partner of the firm.

An undertaking given by one partner in
a law firm will bind all partners in the firm.
It is wise, therefore, for law firms to have in
place written policies dealing with the giv-
ing of undertakings.

If a personal undertaking is given by a
solicitor, it should be expressed in clear and
unambiguous terms and it is advisable to
keep within the firm a central record of all
undertakings given, as well as keeping a
record on the individual client file.

The Victorian Conduct Rules also provide
that a solicitor must not seek from another
solicitor (or his or her employee) an under-
taking, compliance with which would require
the cooperation of a third party who is not a
party to the undertaking and whose cooper-
ation cannot be guaranteed.

“Traditionally the courts have exercised
jurisdiction to enforce undertakings given
by lawyers as part of the inherent jurisdic-
tion to ensure that lawyers, as officers of the
court, observe a high standard of conduct. For
this reason it is very important when giving
an undertaking to be clear as to whether it is
the lawyer’s personal undertaking or is given
on behalf of the client. Unless it is abundantly
clear that the undertaking is not given asa per-
sonal undertaking it is likely to be construed
as a personal undertaking. Strict compli-
ance with a personal undertaking is insisted
upon.”?

The Victorian Conduct Rules also provide
for the same strict compliance principles out-
lined above in relation to undertakings being
given to solicitors to apply to undertakings
given to third parties.

Finally, the word “undertaking” does not
have to be used for a promise made by a solici-
tor to be enforced as an undertaking.?®

The key message is that solicitors and their
staff should be extremely careful when ask-
ing for, and giving undertakings to, other
solicitors and third parties. The law expects
strict compliance with undertakings by
solicitors and members of their staff and any
breach of an undertaking can have extremely
serious consequences including adverse dis-
ciplinary findings for a solicitor.

Undertakings are an extremely important
part of legal practice. They should never be
sought or given lightly. They should always
be expressed in clear and unambiguous
terms. Any breach of an undertaking can
have extremely serious consequences for a
solicitor or a law firm.

The LIV has recently published an ethics
guideline about undertakings.?*

MICHAEL DOLAN is the acting manager of the Ethics
Department. He is an experienced litigation solicitor and
has practised in the city and country, and as in-house
counsel.

This article first appeared in Precedent magazine pub-
lished by the Australian Lawyers Alliance.
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CONSTITUTIONAL LAW

Kable — anti-bikie laws in Queensland - stand-
ing of club member to seek relief

In Kuczborski v Queensland [2014] HCA 46
(14 November 2014) various Acts of the
Queensland Parliament including the Vicious
Lawless Association Disestablishment Act 2013
(Q1d) attempted to destroy various “bikie”
gangs by making special penalties applicable
to members convicted of certain offences; cre-
ating new “association” offences; and making it
harder for members to get bail. K (a member of
the Hells Angels Motorcycle Club) brought pro-
ceedings in the originaljurisdiction of the High
Court contending the legislation offended the
principle in Kablev DPP (NSW) [1996] HCA 24
by involving state courts that had Constitution
Chapter ITI responsibilities in state administra-
tive decisions. The Court generally concluded
that K did not have standing to challenge the
laws or his interest was hypothetical: French CJ;
Crennan, Kiefel, Gageler Keane JJ jointly; con-
tra Hayne J in part. Questions in case stated
answered accordingly.

CORPORATIONS

Managed investment schemes —role of respon-
sible entity — distribution of scheme property
“in specie”

In Wellington Capital Limited v Australian
Securities and Investments Commission [2014]
HCA 43 (5 November 2014) the High Court
concluded that while a responsible entity for a
managed investment scheme under Part 5C.1
of the Corporations Act 2001 (Cth) has all the
powers of a natural person, the Federal Court
had correctly concluded this did not include
a power to distribute the scheme property
(shares) to unit holders “in specie”: French CJ,
Crennan, Kiefel, Bell ] jointly; sim Gageler].
Appeal dismissed.

CRIMINAL LAW

Appeal against sentence — change of law -
whether substantial injustice

In Kentwellv The Queen [2014] HCA 37 (9 October
2014) K was sentenced in 2009 to a term of
imprisonment that involved a non-parole
period calculated in a way that was deter-
mined by the High Court in Muldrock v The
Queen [2011] HCA 39 to be in error. In 2013 K
applied to the Court of Criminal Appeal (NSW)
for an extension of time to appeal against his
sentence because of the change in the law. The
Courtaccepted there was error but found there
was no substantial injustice and dismissed
the application. K’s appeal to the High Court
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was allowed: French CJ, Hayne, Bell, Keane
JJ jointly; sim Gageler J. The High Court con-
cluded the Court of Criminal Appeal had erred
by concluding it did not consider the aggregate
sentence as excessive rather than whether the
sentence might be different on re-sentencing.
Appeal allowed. In O’Grady v The Queen [2014]
HCA 38 (9 October 2014) the High Court in
a joint judgment restated the conclusion in
Kentwell that in circumstances where a person
is serving a sentence imposed in erroneous
exercise of discretion it is an error to treat the
principle of finality as a discrete factor weigh-
ing against the exercise of an extension of time
to seek leave to appeal against it: French CJ,
Hayne, Bell, Gageler, Keane JJ jointly. Appeal
against orders refusing extension of time under
Criminal Appeal Act 1912 (NSW) and Criminal
Appeal Rules (NSW) allowed.

DAMAGES

Personal injury — injured person rendered inca-
pable of managing affairs — cost of administer-
ing estate

In Gray v Richards [2014] HCA 40 (15 October
2014) the High Court in a joint judgment in
an appeal from the NSW Court of Appeal
reviewed authority as to when an incapacitated
plaintiff is entitled to damages to compensate
for the cost of administering a large lump sum
of damages. The Court concluded such a plain-
tiff is not entitled to damages to compensate
for the cost of administering the future income
of the fund: French CJ, Hayne, Bell, Gageler,
Keane JJ jointly. Appeal allowed in part.

INDUSTRIAL LAW

Union membership — prohibition on adverse
action against union member for industrial
action — adverse action for multiple reasons

In Construction, Forestry, Mining and Energy
Union v BHP Coal Pty Ltd [2014] HCA 41 (16
October 2014) the High Court by majority
concluded the Full Court of the Federal Court
had correctly concluded the reasons the
employer gave for dismissing an employee
(who was a union official) did not amount to
a dismissal contrary to s347 of the Fair Work
Act2009 (Cth) because of that membership or
participation in industrial activity. Decision
of the Court in Board of Bendigo Regional
Institute of Technical and Further Education v
Barclay [Nol] [2012] HCA 32 applied: French
CJ with Kiefel J; Gageler ] sim; contra Hayne
Jand Crennan J. Appeal dismissed.

MIGRATION

Refugees —internal relocation

In Minister for Immigration and Border Protection
v SZSCA [2014] HCA 45 (12 November 2014)
the Refugee Review Tribunal found that
SZSCA was not a refugee as he could live and
work as a truck driver in Kabul without fear
of persecution. This decision was quashed
by the Federal Circuit Court. The Minister’s
appeals against this were dismissed by the
Federal Court. The High Court dismissed
the Minister’s appeal to it: French CJ, Hayne,
Kiefel, Keane JJ jointly; contra Gageler J. The
High Court majority concluded the RRT
had erred by not considering the impact on
SZSCA of being required to stay in Kabul and
not take his work as a truck driver out of it.
Appeal dismissed.

NEGLIGENCE

Duty care — inconsistency between statutory
and common law duties — release of mentally
ill person under statute

In Hunter and New England Local Health District
v McKenna; Hunter and New England Local Health
District v Simon [2014] HCA 44 (12 November
2014) PP was a mentally ill Victorian. While
travelling he came to be detained in the appel-
lant NSW mental health facility in 2004 as
required by the Mental Health Act1990 (NSW).
The staff of the appellant decided to release PP
into the care of R to drive PP to Victoria and
other care. PP murdered R on the trip. R’s rel-
atives sued the hospital alleging breach of duty
inreleasing PP. The claim failed before the pri-
mary judge but an appeal was upheld by the
NSW Court of Appeal. The hospital’s appeal
to the High Court was allowed: French CJ,
Hayne, Bell, Gageler and Keane ] jointly. The
Court concluded that whatever common law
duties could be contemplated they were subject
to the hospital’s obligation to detain PP only as
required by the Act. Appeal allowed.

PATENTS

Extension of time to extend patent

In Alphapharm Pty Ltdv H Lundbeck A-S [2014]
HCA 42 (5 November 2014) the High Court
by majority decided that the Full Court of
the Federal Court had correctly concluded
the commissioner had power under s223(2)
of the Patents Act 1992 (Cth) to extend the
time in which an application under s70 for
an extension of the term of a patent could be
made calculated by reference to s71(2) (a), (b)
and (c): Crennan, Bell and Gageler JJ; contra
Kiefel and Keane JJ. Appeal dismissed. ®

THOMAS HURLEY is a Victorian barrister, ph 9225 7034,
email tvhurley@vicbar.com.au. The full version of these
judgments can be found at www.austlii.edu.au.
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BANKRUPTCY

Bankruptcy notice — whether copy of final judg-
ment “attached” - curing of defects

In Curtis v Singtel Optus Pty Ltd [2014] FCAFC
144 (30 October 2014) a Full Court found
the requirement of s41 of the Bankruptcy Act
1966 (Cth) that the final judgment be
“attached” to the bankruptcy notice when it
was issued was satisfied where the applica-
tion for the notice was sent, and the notice was
issued, by email.

COSTS

Whether provisions for costs in High Court Rules
exclude state costing provisions for acting in
High Court matter — who is proper claimant for
counsel’s fees

In Batterbam v Goldberg [2014] FCAFC 136
(15 October 2014) a Full Court concluded the
existence of provisions for costs of High Court
proceedings in High Court Rules Ch 5 did not
create any inconsistency within Constitution
s109 preventing the operation of state legisla-
tion concerning assessment of solicitor-client
costs in acting in High Court matters. The
Court also concluded that in the absence of
any specific agreement between a client and
counsel the proper creditorina claim against
the client for counsel’s fees was the instruct-
ing solicitor who retained counsel.

INDUSTRIAL LAW

Awards - classification

In Transport Workers’ Union of Australia v
Coles Supermarket’s Australia Pty Ltd [2014]
FCAFC 148 (3 November 2014) a Full Court
concluded the Federal Circuit Court had
not erred in finding that “customer service
agents” employed to deliver online shop-
ping services were not covered by the Road
Transport and Distribution Award but by
retail industry awards. Consideration of the
interpretation of awards.

JUDICIAL REVIEW

AD (JR) Act — whether decision of university to
suspend enrolment of student reviewable

In Luck v University of South Queensland
[2014] FCAFC 135 (15 October 2014) a Full
Court concluded the primary judge had
not erred in declining to disqualify him-
self because the judge was also the Judge
Advocate General for the Australian Defence
Force. The Court concluded the appointment
of the judge to this position did not contravene
the separation of powers. The Court found the

primary judge had not erred in finding deci-
sions of the University to suspend L were not
reviewable under the Administrative Decisions
(Fudicial Review) Act 1975 (Cth) as made in
some way under the Higher Education Funding
Act1988 (Cth).

Visas — cancellation — policy — whether discre-
tion in Act fettered

In Minister for Immigration and Border Protection
v Lesianawai [2014] FCAFC 141 (27 October
2014) a primary judge set aside a decision
of the Administrative Appeals Tribunal
to affirm deportation under s501 of the
Migration Act. The primary judge referred to
Sean Investments Pty Ltd v McKellar [1981] FCA
191 and found the discretion was unfettered
even though subject to ministerial policy
guidelines. The Full Court concluded the
primary judge was in error because the dis-
cretion was subject to the guidelines. The Full
Court considered whether any demonstrated
jurisdictional error had a discernible effect
on the decision before relief will be granted.
The Full Court allowed the Minister’s appeal.

MIGRATION

Migration decision - judicial review of conduct
prior to migration decision

In SZSST v Minister for Immigration and Border
Protection [2014] FCAFC 143 (29 October 2014)
a Full Court concluded that various decisions
of the Department when preparing to made
a decision under s198(6) of the Migration Act
1958 (Cth) to remove SZSSJ constituted con-
duct preparatory to making a decision that the
Federal Circuit Court should have accepted it
had jurisdiction to review under s474(3)(h) of
that Act.

MIGRATION

Independent reviewer - review by subsequent
reviewer

In WZARH v Minister for Immigration and
Border Protection [2014] FCAFC 137 (20 Oct-
ober 2014) the tape of the interview WZARH
had with the first independent merits
reviewer was heard by the second reviewer
after the first became unable to finalise the
matter. The Full Court did not decide that
claimant’s such as WZARH were entitled
to an oral hearing but the Court did accept
there was an expectation that the person
who conducted the face-to-face interview
would be the decision-maker or that any one
appointed as replacement would conduct a
fresh interview.

MIGRATION

Unreasonable decision — decision based on
incorrect facts

In Minister for Inmigration and Border Protection
v SZSNSW [2014] FCAFC 145 (3 November
2014) SZSNSW made claims of sexual assault
when first interviewed on Christmas Island
when making his claim for refugee status.
The independent merits reviewer appointed
toadvise the Minister on whether to allow the
claim to proceed wrongly concluded SZSNS
had not then made a claim of sexual assault
but had made it subsequently and this under-
mined his credit. The Full Court concluded
the decision to recommend the claim for ref-
ugee status not be allowed involved an error
of law and while it differed from the Federal
Circuit Court as to the analysis, it dismissed
the Minister’s appeal.

MIGRATION

Advice to person in detention

In SZSPI v Minister for Immigration and Border
Protection [2014] FCAFC 140 (28 October
2014) a Full Court considered whether the
applicant applying for an extension of time
had had sufficient access to legal advice.

NATIVE TITLE

Costs

In Oil Basins Ltd v Watson [2014] FCAFC 154
(17 November 2014) a Full Court concluded
there was no error in the award of costs
against the appellant by the primary judge
under s85A of the Native Title Act 1993 (Cth) in
proceedings where the appellant resiled from
disputing the “connection” to the land as an
issue. Consideration of costs in Native Title
proceedings.

PATENTS

Validity — whether creation of a computer pro-
gram involves “manufacture”

In Research Affiliates LLC v Commissioner of
Patents [2014] FCAFC150 (10 November 2014)
a Full Court found the creation of a computer
program to create a securities index and assist
investing in the stock exchange did not consti-
tute or produce a form of “manufacture” that
could be patented under s18 of the Patents Act
1990 (Cth). @

THOMAS HURLEY is a Victorian barrister, ph 9225 7034,
email tvhurley@vicbar.com.au. The full version of these
judgments can be found at www.austlii.edu.au.
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PROPERTY

Treatment of redundancy payment of $459,199
as worth $300,000 due to “taxation implica-
tions” was in error

In Diggelen & Diggelen [2014] FamCAFC 160 (1
September 2014) the Full Court (Strickland,
Ainslie-Wallace & Ryan J]) considered
Johnston J's decision to treat a $459,199 pay-
ment the husband had received from his
employer for “accrued annual leave, long ser-
vice leave, severance payment and ETP” (at
[25]) as having a value of $300,000. Johnson
J said at [27]:

“ ..itwas submitted [for] the wife that there
should be added back . . . the $469,199 (sic)
which [the husband] received as his redun-
dancy payment ... To do so would ignore
taxation implications. It must be the case that
some of this payment was on account of leave.
There was no suggestion that the money
paid was tax free. This is a most unsatisfac-
tory aspect of the case. Doing the best I can
in difficult circumstances I propose to allow
$300,000 of this payment to be added back
to the pool of property”.

In remitting the case for re-hearing, the
Full Court said at [34]:

“ .. there was no evidentiary basis on
which his Honour could have found ... that
some partof the redundancy payment. .. was
subject to tax...and ought to be brought into
account atalesser amount than that received.
We also observe that his Honour’s conclu-
sion is at odds with ... ss12-85 of Schedule 1
Taxation Administration Act 1953 (Cth) by rea-
son of which the husband’s employer was
obliged to retain PAYG payments on the
redundancy/termination of employment
payment”.

PROPERTY

Husband loses appeal where wife won $6 mil-
lion after separation — Parties “leading separate
lives”

In Eufrosin & Eufrosin [2014] FamCAFC 191
(2 October 2014) the Full Court (Thackray,
Murphy & Aldridge JJ) heard the hus-
band’s appeal against a property order
made where, after a 20 year marriage, the
wife won $6 million six months after sepa-
ration. Stevenson J had adopted a two pools
approach, found the husband had made no
contribution to the lottery pool, divided the
$2 million non-lottery pool equally and made
a s75(2) adjustment in favour of the husband
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of $500,000. Stevenson ] said that the wife
had four sources of funds available when she
bought the winning ticket and that at [12] “it
would be ‘pure sophistry’ to credit the hus-
band with any contribution to the funds used
to purchase the ticket”. The Full Court said
at [7]-[8]:

“The husband contends that the wife used
funds from a business that had been run
primarily by him ... during...the marital
relationship to purchase the lottery ticket.
Evenif thatis accepted, the argument which
proceeds from it ignores the reality of the par-
ties’ post-separation lives. The parties had
put in place a system whereby regular with-
drawals of funds were made by each of them
from what was formerly a joint asset, and those
funds were applied by each of the parties
individually to purposes wholly uncon-
nected with the former marital relationship.

“At the time the wife purchased the ticket
... the parties had commenced the process
of leading ‘separate lives’, including sepa-
rate financial lives. That crucial matter, the
importance of which is reinforced by the
High Court in Stanford [(2012) 247 CLR 10],
renders reference to the sources of the funds
or nomenclature such as joint funds’ or ‘mat-
rimonial property’ unhelpful in assessing
what is just and equitable”.

In dismissing the appeal the Full Court
said at [11]:

“ .. What is relevant. .. is the nature of
the parties’ relationship at the time the lot-
tery ticket was purchased. In our view, the
authorities . . . [and] what was said by the
High Court in Stanford regarding the ‘com-
mon use’ of property [are] sufficient to
dispose of the husband’s contention that her
Honour erred in failing to find that he con-
tributed to the wife’s lottery win. At the time
the wife purchased the ticket, regardless of
the source of the funds, the ‘joint endeavour’
that had been the parties’ marriage had dis-
solved; there was no longer a ‘common use’
of property. Rather, the parties were apply-
ing funds for their respective individual
purposes”.

CHILDREN

Choice of supervisor of father — Court prefers
commercial agency to father’s fiancée

In Joelson & Joelson [2014] FamCA 788 (19
September 2014) the father had a history of
being prescribed anti-depressant medication,
had threatened suicide and was the subject
of a police report expressing “genuine fears

that [he] will snap and hurt himself and any-
one he holds responsible for the demise of his
relationship”. A single expert psychiatrist (Dr
R) reported at [97] being “dissatisfied with
the progress made by the father in appreci-
ating his underlying illness and the steps he
needed toundertake...to manage hisillness”.
Dr R had recommended that the father’s time
occur while his fiancée (Ms Z) was at home
but later recanted after Ms Z misled Dr R as to
her experience of abuse. While accepting Dr
R’s recommendation for a review before any
progression from supervised time, Loughnan
J decided at [200] that it was “safer” to make
a final order for indefinite supervision (at
[198]-[199]) in which it was noted that any
application (after 12 months) for removal
of the supervision was to be supported by
a mental health assessment by the father’s
treating psychiatrist.

CHILDREN

Unilateral relocation — Morgan & Miles distin-
guished — Recovery application dismissed

In Geddes & Toomey [2014] FCCA 1814 (13
August 2014) Judge Harland dismissed the
father’s recovery application where (at [4])
the mother had “again moved” unilaterally
from Darwin to Queensland with the chil-
dren (aged 10 and 9). The father, a Darwin
resident, had the children during school hol-
idays under a parenting order and informally
about once a month. The Court at [18] distin-
guished Morgan & Miles [2007] FamCA1230
(relied on by the husband), saying that “at the
time of the unilateral relocation in Morgan
& Miles the father was seeing the children
on a week about basis. In the current case .
.. the father was seeing the children once a
month”. Upon considering s60CC factors
Judge Harland said at [20] that it was “clear
that the children have a meaningful relation-
ship with both their parents and that this will
continue regardless of whether the children
arein Darwin or Queensland”. The Court also
gave weight at [26] to evidence that “the father
pays no child support currently and that the
orders. .. for [his] time during school holi-
days will not be affected by the move”. ®

ROBERT GLADE-WRIGHT, a former barrister and accred-
ited family law specialist, is the founder of The Family
Law Book, a looseleaf and online service: see www.the-
familylawbook.com.au. He is assisted by family lawyer
Craig Nicol. The full text of these judgments can be
found at www.austlii.edu.au. The numbers in square
brackets in the text refer to the paragraph numbers in
the judgment.
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HORE-LACY AND CONTEXTUAL TRUTH
DEFENCES TO CLAIM FOR DEFAMATION

Setka v Abbott & Anor[2014] VSCA 287 (unre-
ported, 18 November 2014, No S APCI 2012
0231, Warren CJ, Ashley and Whelan JJA).

This was an application for leave to appeal
against a decision of a judge of the Court to
refuse an application to strike out parts of the
defendants’ defence to a claim for defamation.

The plaintiff pleaded a number of imputa-
tions upon which he relied, said to have been
spoken by the first defendant, now Prime
Minister of Australia, and republished by
the second defendant at [S]:

“The plaintiff pleads that in their natu-
ral and ordinary meaning, the words were
defamatory of him, and meant and were
understood to mean that:

(a) the plaintiff engages in unlawful behav-
iour by visiting the homes of people
working in the construction industry for
the purpose of intimidating them;

the plaintiff visits the homes of people
working in the construction industry
for the purpose of making demands that
amount to extortion;

(c) the plaintiff is a thug in that he visits
the homes of people working in the con-
struction industry for the purpose of
intimidating them;

the plaintiffis a self-confessed thug who
has admitted visiting the homes of people
working in the construction industry for
the purpose of engaging in the conduct
referred to in [earlier paragraphs]”.

The defendants by their defence pleaded
at [11]:

“Further, or alternatively, if the words
alleged in paragraph 4 of the statement of

(b

=

(d

=
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claim were defamatory of the plaintiff then
in their natural and ordinary meaning the
words meant and were understood to mean
that the plaintiff was a person who had
engaged in:

(a) intimidation;

(b) unlawful behaviour;

(c) thuggery;and

(d) extortion”.

And in the meanings alleged, the words
used were true in substance and in fact.
Particulars were given.

The defence pleaded derived from David
Syme & Co Ltd v Hore-Lacy [(2000) 1 VR 667.

The defendants further pleaded that if any
of the words bore any of the plaintiff’s impu-
tations, which was denied, then at [13]:

“(a) in their natural and ordinary meaning
the words also meant and were under-
stood to mean that the plaintiff was a
person who had engaged in:

(i) intimidation;

(ii) unlawful behaviour;

(iii) thuggery; and

(iv) extortion;

(“the contextual imputations”);

the contextual imputations were substan-
tially true;

(c) the plaintiff’s imputations do not fur-
ther harm the reputation of the plaintiff
because of the substantial truth of the
contextual imputations; and
accordingly, the first defendant has a
defence pursuant to s26 of the Defamation
Act 2005 and corresponding uniform
legislation”.

The plaintiff sought to argue that Hore-Lacy
ought not to be followed even though it was an
earlier decision of the Court of Appeal. Two
principal arguments were advanced for these

g

g

departures at [41]-[43] of the joint judgment
of Warren CJ and Ashley JA:

“In our opinion, for two reasons, the sub-
mission for the plaintiff that this Court
should depart from Hore-Lacy should be
rejected.

“First, even if what was before the Court
were an appeal, and not an application for
leave to appeal from an interlocutory judg-
ment upon an application made under
r23.02(a) of ch 1 [of the Rules], this Court
would only depart from one of its own previ-
ous decisions if it considered that decision to
be plainly wrong. We are not persuaded that
the decision in Hore-Lacy was plainly wrong.
To the contrary, we respectfully consider that
the majority judgments were correct.

“Second:

Intermediate appellant courts and trial
judges in Australia should not depart from
decisions in intermediate appellate courts
in another jurisdiction on the interpretation
of Commonwealth legislation or uniform
national legislation unless they are convinced
that the interpretation is plainly wrong. Since
there is a common law of Australia, rather
than of each Australian jurisdiction, the same
principle applies in relation to non-statutory
law”. [Endnotes omitted]

Hore-Lacy had been considered and applied
by anumber of intermediate courts. The deci-
sion was not plainly wrong. Warren CJ and
Ashley JA spent some time explaining why
this was so and concluded at [66]:

“The submission for the plaintiff that Hore-
Lacy hasled, in effect, to chaos in defamation
law - if it could be decisive - does not accord
with experience. The decision has produced
a certain amount of interlocutory disputa-
tion in this and other jurisdictions; but not
of great extent. Judges in this state have been
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directing juries in accordance with Hore-Lacy
for more than a decade now. As we earlier
noted, only one appeal from a jury verdict
in all that time in this State has involved
the decision, and that was a case which had
unique features. Counsel did not refer us to
any other relevant post-trial decision in any
other state or territory”. [Endnote omitted]

Hore-Lacy was not inconsistent with s25 of
the Defamation Act 2005 (Vic). The section is
as follows:

“25 Defence of justification

It is a defence to the publication of defam-
atory matter if the defendant proves that
the defamatory imputations carried by the
matter of which the plaintiff complains are
substantially true”.

Section 6(2) of the Act preserves common
law defences except to the extent the Act pro-
vides otherwise expressly or by necessary
implication.

Warren CJ and Ashley JA said at [108]:

“If a defendant were to be required to
plead the substantial truth of all imputa-
tions - pleaded or not - which permissibly
arise from a publication of defamatory mat-
ter, it would have two consequences. First, a
defendant might, in effect, be put to defend-
ing as true in substance a meaning which he
or she says is incapable of arising. Second, the
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obscurity of confession and avoidance would
conceal from the plaintiff the beneficial effect
of a defendant being required to identify per-
missible meanings upon which the defendant
accepts that the plaintiff could succeed, and
pleading justification to them. We reject as an
adequate response to those consequences the
plaintiff’s submission that, because ‘imputa-
tions’ in 25 can include (some) variants, and
because a defendant can plead justification
across the board, the point and utility of HL.
justification is subsumed by s25”.

Even if it were assumed that s25 permit-
ted a defendant to plead justification to some
only of the plaintiff’s pleaded imputations,
the position would be no better (at [109]-[111]).

It followed that the plaintiff’s “exclusion
by necessary implication” argument failed.

Hore-Lacy justification was preserved as
partof the operation of the general law rather
than as an available pleading under s25 (at
[113]-[114])." Whelan JA at [312] differed
with Warren CJ and Ashley JA on this point.
However, even if their Honours approach was
wrong, there was every reason to conclude
that Hore-Lacy justification was available
under s25. Reference was made to the deci-
sion of McCallum J in Bateman v Fairfax
Media Publications Pty Ltd (No 2) [2014]
NSWSC 1380 which was distinguished.

Warren CJ and Ashley JA then proceeded
to the question of whether the imputations
pleaded by the defendants were permissible
variants of the plaintiff’s imputations. They
referred to New South Wales authorities.
These did not support the plaintiff’s argu-
ment that it is for the judge to determine the
presence or absence of a difference. It is for
the judge to determine whether the imputa-
tions are capable of being held by a jury to be
a variant of, not substantially different from
and not more injurious than, the plaintiff’s
meanings (at [163]). The jury will then decide
the matter unless the judge rules against
the defendant (at [190]). The judge at first
instance had applied the correct test.

Their Honours dealt also with contextual
truth defences in favour of the defendants.

Leave to appeal was given in relation to cer-
tain grounds argued by the plaintiff and not
in others. Where leave was given, the appeal
was dismissed. ®

PROFESSOR GREG REINHARDT is executive director of
the Australasian Institute of Judicial Administration and
a member of the Faculty of Law at Monash University,
ph 9600 1311, email Gregory.Reinhardt@monash.edu.
The numbers in square brackets in the text refer to the
paragraph numbers in the judgment. The full version of
this judgment can be found at www.austlii.edu.au.
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LEGISLATION UPDATE

NEW VICTORIAN 2014 ASSENTS (AS AT10/11/2014)

2014 No. 73 Casino and Gambling Legislation Amendment Act
2014 No. 74 Crimes Amendment (Sexual Offences and Other Matters) Act
2014 No. 75 Drugs, Poisons and Controlled Substances Further Amendment Act

2014 No. 76 Emergency Management Amendment (Critical Infrastructure
Resilience) Act

2014 No. 77 Family Violence Protection Amendment Act

2014 No. 78 Improving Cancer Outcomes Act

2014 No. 79 Justice Legislation Amendment (Confiscation and Other Matters) Act
2014 No. 80 Justice Legislation Amendment (Succession and Surrogacy) Act

2014 No. 81 Sentencing Amendment (Historical Homosexual Convictions
Expungement) Act

2014 No. 82 Sex Offenders Registration Amendment Act

NEW VICTORIAN 2014 REGULATIONS (AS AT 10/11/2014)

2014 No. 156 Supreme Court (Oath and Affirmation of Office) Regulations
2014 No. 157 County Court (Oath and Affirmation of Office) Regulations

2014 No. 158 Magistrates’ Court General Amendment (Judicial Registrar Oath
and Affirmation of Office) Regulations

2014 No. 159 Coroners Amendment Regulations

2014 No. 160 Children, Youth and Families Amendment (Judicial Registrar Oath
and Affirmation of Office) Regulations

2014 No. 161 Financial Management Amendment Regulations

2014 No. 162 Building Further Amendment (New Residential Zones) Regulations
2014 No. 163 Planning and Environment (Fees) Interim Regulations

2014 No. 164 Subdivision (Fees) Interim Regulations

2014 No. 165 Country Fire Authority Regulations

2014 No. 166 Parliamentary Salaries and Superannuation (Allowances)
Amendment Regulations

2014 No. 167 EastLink Project Amendment Regulations
2014 No. 168 Melbourne City Link Amendment Regulations

2014 No. 169 Mineral Resources (Sustainable Development) (Mineral Industries)
Amendment Regulations

2014 No. 170 Royal Botanic Gardens Regulations
2014 No. 171 Water Industry (Reservoir Parks Land) Regulations

2014 No. 172 Gambling Regulation (Pre-commitment and Loyalty Scheme)
Regulations

2014 No. 173 Building Amendment (Farm Buildings) Regulations

2014 No. 174 Heritage (General) Amendment (Fees) Regulations

2014 No. 175 Accident Towing Services Amendment Regulations

2014 No. 176 County Court (Chapter | Circuit Fees, Expenses and Allowances
Amendment) Rules

2014 No. 177 County Court (Chapter Il Vexatious Proceedings Amendment) Rules

2014 No. 178 County Court (Chapter Il Amendment No. 4) Rules

2014 No. 179 Magistrates’ Court (Judicial Registrars) Amendment Rules

2014 No. 180 Magistrates’ Court General Civil Procedure (Scale of Costs
Amendment) Rules

2014 No. 181 Victorian Civil and Administrative Tribunal (Service Outside Victoria
and Other Amendments) Rules

2014 No. 182 Victorian Civil and Administrative Tribunal (Vexatious Proceedings
Amendment) Rules

2014 No. 183 Agricultural and Veterinary Chemicals (Control of Use)
(Infringement Notices) Amendment Regulations

2014 No. 184 Prevention of Cruelty to Animals Further Amendment Regulations

2014 No. 185 Conservation, Forests and Lands (Primary Industries Infringement
Notices) Amendment (Fisheries) Regulations

2014 No. 186 Status of Children Regulations

2014 No. 187 Confiscation Amendment (Unexplained Wealth) Regulations
2014 No. 188 Wrongs (Part VBA) (Asbestos Related Claims) Regulations
2014 No. 189 Estate Agents (Exemption) Regulations

2014 No. 190 Wildlife (State Game Reserves) Regulations

2014 No. 191 Conservation, Forests and Lands (Infringement Notice) Amendment
Regulations

2014 No. 192 Assisted Reproductive Treatment Amendment Regulations

2014 No. 193 Drugs, Poisons and Controlled Substances (Commonwealth
Standard) Revocation Regulations

2014 No. 194 Drugs, Poisons and Controlled Substances Amendment (Residential
Medication Chart) Regulations

2014 No. 195 Drugs, Poisons and Controlled Substances (Drugs of Dependence
- Synthetic Cannabinoids) Regulations

2014 No. 196 Building Amendment (Additional New Residential Zones)
Regulations

2014 No. 197 Building Amendment (Live Music) Regulations
2014 No. 198 Tourist and Heritage Railways Amendment Regulations

2014 No. 199 Road Safety (Drivers), (General) and (Vehicles) Amendment
Regulations

2014 No. 200 Road Safety (Drivers) Amendment (Probationary Prohibited
Vehicles) Regulations

2014 No. 201 Road Safety (Vehicles) Amendment Regulations
2014 No. 202 Coroners Court (Amendment No. 2) Rules
2014 No. 203 Magistrates’ Court (Vexatious Proceedings Amendments) Rules

2014 No. 204 Supreme Court (Chapter | Scale of Costs Appendices A and B
Amendment) Rules

2014 No. 205 Supreme Court (Chapter Il Arbitration Amendment) Rules
2014 No. 206 Supreme Court (Vexatious Proceedings Amendments) Rules

2014 No. 207 Supreme Court (Chapter VI Mental Impairment and Unfitness To
Be Tried Amendment)

2014 No. 208 Supreme Court (Chapters Il and Ill Family Provision and Other
Matters Amendment) Rules

2014 No. 209 Supreme Court (Civil Appeals Amendments) Rules

NEW VICTORIAN 2014 BILLS (AS AT 10/11/2014)
Road Safety Amendment (Mandatory Drug Testing) Bill 2014

NEW COMMONWEALTH ASSENTS (AS AT 10/11/2014)

2014 No. 109 Omnibus Repeal Day (Autumn 2014) Act

2014 No. 110 Tax and Superannuation Laws Amendment (2014 Measures No. 4)
Act

2014 No. 111 Australian Transaction Reports and Analysis Centre Supervisory
Cost Recovery Levy Amendment Act

2014 No. 112 Australian Transaction Reports and Analysis Centre Supervisory
Cost Recovery Levy (Collection) Amendment Act

2014 No. 113 Customs Amendment (Korea-Australia Free Trade Agreement
Implementation) Act

2014 No. 114 Customs Tariff Amendment (Korea-Australia Free Trade Agreement
Implementation) Act

2014 No. 115 Dental Benefits Legislation Amendment Act

2014 No. 116 Counter-Terrorism Legislation Amendment (Foreign Fighters) Act
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NEW COMMONWEALTH 2014 PRINCIPAL REGULATIONS
(AS AT 10/11/2014)

2014 No. 146 Spent and Redundant Instruments Repeal Regulation 2014 (No. 2)
2014 No. 147 Fair Entitlements Guarantee Amendment Regulation 2014 (No. 1)
2014 No. 148 Health Insurance (Diagnostic Imaging Services Table) Regulation

2014 No. 149 Health Insurance Legislation Amendment (General Medical Services
Table and Other Measures) Regulation

2014 No. 150 Health Insurance (Pathology Services Table) Regulation
2014 No. 151 Federal Circuit Court Amendment (2014 Measures No. 1) Rules
2014 No. 152 Criminal Code (Terrorist Organisation - Al-Murabitun) Regulation

2014 No. 153 Great Barrier Reef Marine Park Amendment (Bait Netting)
Regulation

2014 No. 154 Ozone Protection and Synthetic Greenhouse Gas Management
Amendment Regulation

2014 No. 155 Renewable Energy (Electricity) Amendment (Solar Zones and Other
Measures) Regulation

2014 No. 156 Financial Framework (Supplementary Powers) Amendment (2014
Measures No. 1) Regulation

2014 No. 157 Autonomous Sanctions Amendment (Fiji) Regulation

2014 No. 158 Health Insurance (General Medical Services Table) Amendment
(Chronic Disease Management) Regulation

2014 No. 159 Therapeutic Goods (Medical Devices) Amendment (Australian
Manufacturers) Regulation

2014 No. 160 Customs Amendment (Korean Rules of Origin) Regulation

2014 No. 161 Customs (Korean Rules of Origin) Regulation

2014 No. 162 Migration Amendment (Subclass 050 Visas) Regulation

2014 No. 163 Migration Legislation Amendment (2014 Measures No. 2)
Regulation

2014 No. 164 Corporations (Aboriginal and Torres Strait Islander) Amendment
(Financial Reports) Regulation

2014 No. 165 Civil Aviation Amendment (Narrow Runways) Regulation

2014 No. 166 Civil Aviation Legislation Amendment (Airworthiness and Other
Matters - 2014 Measures No. 1) Regulation

2014 No. 168 Competition and Consumer (Industry Codes - Franchising)
Regulation

2014 No. 169 Competition and Consumer (Industry Codes - Franchising) Repeal
Regulation

2014 No. 170 National Rental Affordability Scheme Amendment (Administrative

Processes) Regulation

2014 No. 171 Trade Agreements Legislation Amendment Regulation
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NEW COMMONWEALTH 2014 BILLS (AS AT 10/11/2014)

Acts and Instruments (Framework Reform) Bill 2014

Amending Acts 1970 to 1979 Repeal Bill 2014

Australian Citizenship and Other Legislation Amendment Bill 2014
Australian War Memorial Amendment Bill 2014

Broadcasting and Other Legislation Amendment (Deregulation) Bill 2014
Building Energy Efficiency Disclosure Amendment Bill 2014

Civil Law and Justice Legislation Amendment Bill 2014

Corporations Amendment (Publish What You Pay) Bill 2014

Corporations Legislation Amendment (Deregulatory and Other Measures)
Bill 2014

Counter-Terrorism Legislation Amendment Bill (No. 1) 2014

Customs Amendment (Japan-Australia Economic Partnership Agreement
Implementation) Bill 2014

Customs Tariff Amendment (Japan-Australia Economic Partnership
Agreement Implementation) Bill 2014

Export Finance and Insurance Corporation Amendment (Direct Lending and
Other Measures) Bill 2014

Omnibus Repeal Day (Spring 2014) Bill 2014

Statute Law Revision Bill (No. 2) 2014

Tax and Superannuation Laws Amendment (2014 Measures No. 6) Bill 2014
Telecommunications (Industry Levy) Amendment Bill 2014

Telecommunications (Interception and Access) Amendment (Data
Retention) Bill 2014

Telecommunications Amendment (Giving the Community Rights on Phone
Towers) Bill 2014

Telecommunications Legislation Amendment (Deregulation) Bill 2014
Treasury Legislation Amendment (Repeal Day) Bill 2014 ®

This summary is prepared by the LIV LIBRARY to help practitioners keep informed of
recent changes in legislation.
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FAMILY LAW COURTS

Form updates

The following forms have been updated to
include space to record the applicant and
respondent names:

Annexure to draft consent parenting orders
(FCoA):
www.familylawcourts.gov.au/wps/wem/
connect/FLC/Home/Forms/Family+Court+
of+Australia+forms/FCOA _form_Annex_
Consent_Parenting_Order

Case information (FCoA):
www.familylawcourts.gov.au/wps/wem/
connect/FLC/Home/Forms/Family+Court+
of+Australia+forms/FCOA _form_Case_info

Changes to “Collector of Public Monies”

Cheques should now be made payable to the
“Family Court and Federal Circuit Court”
and not “Collector of Public Monies”.

The relevant court forms have been
updated with this change including:

Proof of Divorce:
www.familylawcourts.gov.au/wps/wem/
connect/FLC/Home/Forms/Family+Law+
Courts+forms/Divorce_Reprint NEC

Application for sealed copy of orders (FLC):
www.familylawcourts.gov.au/wps/wem/
connect/FLC/Home/Forms/Family+Law+
Courts+forms/Document+request+form
FAMILY LAW COURTS NATIONAL COMMUNICATION

FAMILY COURT OF AUSTRALIA, FEDERAL CIRCUIT
COURT OF AUSTRALIA, 6 NOVEMBER 2014

THE FEDERAL CIRCUIT COURT OF AUSTRALIA

(Bankruptcy) Amendment (Examination
Summons and Other Measures) Rules 2014

The Federal Circuit Court has agreed
to amendments to the Federal Circuit
Court (Bankruptcy) Rules 2006 by way
of the Federal Circuit Court (Bankruptcy)
Amendment (Examination Summons and
Other Measures) Rules 2014 (“the Amendment
Rules”). The Amendment Rules include the
following amendments to the Federal Circuit
Court (Bankruptcy) Rules 2006:
Amendments torules 6.12and 6.17 to explic-
itly provide that a Registrar may exercise a
power to discharge an examination summons
(see Travagline v Raccunia [2007] FMCA 777).
Amendments to rule 6.13 to facilitate the
staged implementation of an electronic court
file. The amendment replicates, in an elec-
tronic environment, the requirements for
an affidavit supporting an application for

PRACTICE NOTES

the issue of a summons for the examination
of an examinable person under s81 of the
Bankruptcy Act 1966, being filed in a sealed
envelope.

An amendment to Form 6 is being made
to remove reference to the Insolvency and
Trustee Service Australia with the new title
“Australian Financial Security Authority”.

The inclusion of sub-s55(3B) of the
Bankruptcy Act 1966 to the list powers in
Schedule 2 that may be exercised by a
Registrar (being a power to direct an Official
Receiver toaccept or reject a debtor’s petition).

The amendment rules are available at

www.comlaw.gov.au.
ADELE BYRNE
PRINCIPAL REGISTRAR, 1 DECEMBER 2014

THE MAGISTRATES’ COURT OF VICTORIA

Practice Direction 8 of 2014: Exclusion Orders
(Summary Offences Act 1966)

Purpose:

To provide directions on how to apply:

o for an Exclusion Order under s6D of the
Summary Offences Act 1966

e tovary orrevoke an Exclusion Order under
s6H of the Summary Offences Act 1966.

Application for an Exclusion Order:

o a member of Victoria Police must file a
“Notice of Application for an Exclusion
Order” (“the notice”) and an affidavit in
support.

e the notice must contain:

+ ahearing date at least 14 days from the
date of filing;

+ avenue of the Magistrates’ Court, being
either the closest court to where the
respondent resides or to the place of the
subject of the proposed order.

Police must serve the respondent with the
application as soon as practicable after the
application is filed with the court.

Prior to the hearing date, police must file
an affidavit of service of the notice.

Application to Vary/Revoke an Exclusion
Order

o the applicant must file an “Application to
Vary/Revoke an Exclusion order”;

e ahearing date will be listed at least 14 days
from the date of filing of the application,
unless otherwise directed by the court;

o the applicant must serve a copy of the
application on the respondent to the appli-
cation as soon as is practicable after the
application is filed with the court.

This Practice Direction takes effect on 3

November 2014.

PETER LAURITSEN

CHIEF MAGISTRATE, 24 OCTOBER 2014

THE MAGISTRATES’ COURT OF VICTORIA

Practice Direction 9 of 2014: Alcohol Exclusion
Orders (Sentencing Act 1991)

Purpose:

To provide directions on how to apply to vary
an Alcohol Exclusion Order under s89DG of
the Sentencing Act1991.

Applications to vary an Alcohol Exclusion

Order

o the applicant must file an “Application to
Vary an Alcohol Exclusion Order”;

o the following documents are to be attached
to the application:

Original order made by Magistrates’ Court

1. A copy of the “Summary of Charges” or
“Statement of Alleged Facts” which was
part of the brief originally served on the
offender when charged with the relevant
offence.

Original order made by County Court or
Supreme Court
1. A copy of the order made by the County
Court or Supreme Court;

2. A copy of the sentencing remarks in the
hearing where the order was imposed;
or
A copy of the “Summary of Charges” or
“Statement of Alleged Facts” which was
part of the brief originally served on the
offender when charged with the relevant
offence.

e The court will list the application for hear-
ing at least 14 days in advance, unless
otherwise directed by the court.

e The applicant must serve a copy of the
application on the respondent to the appli-
caton as soon as is practicable after the
applicaton was filed with the court.

This Practice Direction takes effect on 3

November 2014.
PETER LAURITSEN
CHIEF MAGISTRATE, 24 OCTOBER 2014

THE MAGISTRATES’ COURT OF VICTORIA

Practice Direction 10 of 2014: Fast tracking
of the hearing and determination of criminal
offences arising out of family violence incidents

Background:
It is well-known with family violence cases
that the rate of recidivism for crimes of vio-
lence against intimate partners is much
greater than crimes of violence against
strangers. We also know that usually the
violence increases, in number and inten-
sity. Accordingly, the Magistrates’ Court
of Victoria will introduce in stages the fast
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tracking of these cases. The first stage will
start in the Dandenong Magistrates’ Court.

Direction:

1. Asand from 1 December 2014, all crimi-
nal charges arising out of family violence
incidents and filed in the Dandenong
Magistrates’ Court will be listed accord-
ing to these timelines:

a) Where the accused person is on bail,
from the date of his or her release on
bail to the first listing of those charges
- one week;

b) Where the accused person has been
summonsed, from the date of the issue
of the summons to the first listing - four
weeks;

¢) Ineither case described in (a) and (b):

i) From the date of the first listing to the
date of the second listing - four weeks;

ii) From the date of the second listing to
contest mention - four weeks

iii) From the date of the contest mention
to trial - four weeks.

2. Atthetime of release on bail or when served
with a summons, the accused person must
be given a document entitled “Family vio-
lence related criminal proceedings”.

3. This Practice Direction commences on 1

December 2014.
PETER LAURITSEN
CHIEF MAGISTRATE, 25 NOVEMBER 2014

THE MAGISTRATES’ COURT OF VICTORIA

Practice Direction 11 of 2014:
Mediation Programme

Background:

Practice Direction 6 of 2007 created a medi-
ation pilot programme for certain defended
civil proceedings at the Magistrates’ Court

W Prwileges
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of Victoria (the Court) at Broadmeadows. The
purpose of this Practice Direction is to extend
the civil mediation programme to the Court
at Frankston.

Directions

1. From 1 January 2015, the Court will
commence a mediation programme
at Frankston (the Programme) for all
defended civil disputes where the amount
sought in the complaint is less than
$40,000 or where the dispute is under
the Associations Incorporation Act 1981
(irrespective of the amount or matter
of dispute). These proceedings will be
referred to mediation pursuant to s108 of
the Magistrates’ Court Act 1989 unless the
Court determines otherwise, on applica-
tion by any party.

2. The Programme will involve only those
proceedings where a notice of defence is
filed at the Court at Frankston on or after
1January 2015.

3. Inaddition to serving upon a defendant
the complaint and two notices of defence,
a plaintiff in a proceeding will serve
upon the defendant a document enti-
tled “Information About Court-Annexed
Mediation”.

4. Where a defendant seeks to defend a
complaint and files and serves a notice
of defence in order to do so, that person
must return to the Magistrates’ Court at
Frankston at the same time as the notice of
defence is filed with a completed Section A.

5. This Practice Direction commences from

1January 2015.
PETER LAURITSEN
CHIEF MAGISTRATE, 8 DECEMBER 2014

See the LIV Privileges page online at wwwe.liv.asn.au

THE MAGISTRATES’ COURT OF VICTORIA

Practice Direction 12 of 2014:
Mediation Programme

Background:

Practice Direction 6 of 2007 created a medi-
ation pilot programme for certain defended
civil proceedings at the Magistrates’ Court
of Victoria (the Court) at Broadmeadows. The
purpose of this Practice Direction is to extend
the civil mediation programme to the Court
at Moorabbin.

Directions

1. From 1 January 2015, the Court will
commence a mediation programme at
Moorabbin (the Programme) at Frankston
for all defended civil disputes where the
amount sought in the complaint is less
than $40,000 or where the dispute is
under the Associations Incorporation Act
1981 (irrespective of the amount or mat-
ter of dispute). These proceedings will be
referred to mediation pursuant to s108 of
the Magistrates’ Court Act 1989 unless the
Court determines otherwise, on applica-
tion by any party.

2. The Programme will involve only those
proceedings where a notice of defence is
filed at the Court at Moorabbin on or after
1January 2015.

3. Inaddition to serving upon a defendant
the complaint and two notices of defence,
a plaintiff in a proceeding will serve
upon the defendant a document enti-
tled “Information About Court-Annexed
Mediation”.

4. Where a defendant seeks to defend a
complaint and files and serves a notice
of defence in order to do so, that person
must return to the Magistrates’ Court at
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Moorabbin at the same time as the notice of
defence is filed with a completed Section A.
5. This Practice Direction commences from

1January 2015.
PETER LAURITSEN

CHIEF MAGISTRATE, 8 DECEMBER 2014

STATE REVENUE OFFICE

Changes to SRO duty lodgements

Duties Online (DOL), the SRO’s online sys-

tem for the lodgement and payment of duty,

hasrecently celebrated its third birthday and
isnow the main accepted lodgement channel

for duty transactions in Victoria. Nearly 90

per cent of all transactions are completed in

DOL by more than 1400 DOL organisations.

Any business engaged in lodging duty
transactions can apply to become a registered
user of DOL. DOL is an easy to use, free, con-
venient way to lodge and pay duty with same
day service.

Effective 15 January 2015, the SRO will no
longer assess transactions which can be pro-
cessed in DOL. The available options are as
follows:

1. sign up to DOL to take advantage of an
easy to use, free and convenient way to
lodge and pay duty; or

2. usearegistered DOL organisation to pro-
cess the transaction on your behalf. A list

EEL LEGAL
BOE PRACTICE
RESOURCES

of registered organisationsis available on
the SRO website.

The SRO will continue to accept lodge-
ments of complex transactions and
lodgements by individuals while we are
building an all-inclusive electronic lodge-
ment capability. These lodgements will be
processed with a 21 day turnaround.

For further information, please visit www.
sro.vic.gov.au/dutiesonline.

DUTIES ONLINE TEAM
STATE REVENUE OFFICE, VICTORIA, 25 NOVEMBER 2014

CASH RATE TARGET

From 6 December 2007 law practices whose
matters are governed by the Legal Profession
Act 2004 cannot use the penalty interest
rate for their accounts. The maximum rate is
the cash rate target plus 2 per cent. The cash
rate target is currently 2.50 per cent (from 7
August 2013). To monitor changes between
editions of the LI, practitioners should check
www.rba.gov.au/statistics/cash-rate.

VALUE OF PENALTY AND FEE UNITS

For the financial year commencing 1 July
2014, the value of a penalty unit is $147.61.
The value of a fee unit is $13.24 (Government
Gazette SG123,15 April 2014).

PENALTY INTEREST RATE

The penalty interest rate is 10.5 per cent per
annum (from 11 August 2014).

To monitor changes to this rate between
editions of the LI, practitioners should
check the Magistrates’ Court of Victoria web-
site at www.magistratescourt.vic.gov.au/
jurisdictions/civil/procedural-information/
penalty-interest-rates. ®

COURT & TRIBUNAL WEBSITES

To check for new court and tribunal practice notes
issued between editions of the LI, practitioners
should refer to the following websites:

High Court: www.hcourt.gov.au
Federal Court: www.fedcourt.gov.au
Family Court: www.familycourt.gov.au

Federal Circuit Court:
www.federalcircuitcourt.gov.au

Supreme Court: www.supremecourt.vic.gov.au
County Court: www.countycourt.vic.gov.au
Magistrates’ Court:
www.magistratescourt.vic.gov.au

Administrative Appeals Tribunal: www.aat.gov.au

VCAT: www.vcatvic.gov.au
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The LIV wishes to acknowledge and thank all individuals who have spoken
at our events and delivered professional development programs.

Their expertise and influence have enabled the LIV to offer presentations of the highest quality for
members and the entire profession. Listed below are some of the people who have helped make the
LIV’s President’s lunches and PD programs premier events. The LIV looks forward to offering you a
new line-up of outstanding speakers in 2015.

ACCH

Chief Justice James Allsop AO
Simon Bailey

Justice Jonathon Beach

Dr George Beaton
Associate Professor Rufus Black
Kathryn Booth

Rupert Burns

Julian Burnside AO QC
Andrew Clements

Russell Cocks

Justice Clyde Croft

Hugh de Kretser

The Hon. Linda Dessau AM
Mark Dreyfus QC MP

The Hon Ray Finkelstein QC
Joanna Fletcher

Justice Jack Forrest

Justice Terry Forrest

The Hon. Bill Gillard QC
Sharon Givoni

Justice Michelle Gordon
Philip Grano OAM

Malcolm Fraser

Geoffrey
Robertson QC

)

Justice Kenneth Hayne AC

Fabian Horton

Graeme Innes AM

Rob Jackson

Kate Jenkins

Justice Betty King
Peter Little

Joan Kirner AC

Joh Kirby

The Hon Michael Kirby
Ken Lay

Michael McGarvie
Steve Mark AM

Justice Chris Maxwell
Sue Mitra

Albert Monichino QC
The Hon Nahum Mushin
Norman O’Bryan AM SC
David O’Callaghan QC
Professor James Ogloff
Peggy O’Neal

Peter Pascoe

Chief Justice
Marilyn Warren
AC

.

David Pringle

Ross Ray QC

Tony Riordan

Michael Sassella
Martin Scott QC
Barbara Shalit

Rabia Siddique
Deborah Siemensma
The Hon Frank Vincent QCAO
Jason Walker

Michael Wheelahan QC
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ONLINE REVIEWS

Reviews are provided by the LIV library, ph 9607 9360; email library@liv.asn.au.

We welcome suggestions for websites, apps and blogs to include in this column.

Neither the LIV nor the LU in any way endorses or takes any responsibility whatsoever
for any material contained on external sites referred to by the LIJ.

The Victorian Inspectorate

www.vicinspectorate.vic.gov.au

The Victorian Inspectorate is the key body
overseeing and monitoring the functions
of the Ombudsman, IBAC and the Auditor-
General among others. The Inspectorate
operates under the Victorian Inspectorates
Act2001 (Vic). The website highlights its key
functions and powers as well as provides a
link to the complaint form to initiate a pro-
cess. Various reports required to be prepared
for Victorian Parliament are also available
on this website including Surveillance Devices
Actreports from 2006 to 2014.

Workplace Gender
Equality Agency

www.wgea.gov.au/report/minimum-standards

Employers of 500 or more employees now
need to meet the minimum standards as
outlined in the Workplace Gender Equality
(Minimum Standards) Instrument 2014
in order to comply with gender equality
indicator requirements. If you are unsure
which organisations it refers to, then the
“Minimum standards” link on the website
isagood place to start. There isalso clear and
comprehensive information on how to create
the required reports online using AUSkey.

JuriGlobe

www.juriglobe.ca/eng

One of the great features of the JuriGlobe
website, compiled by the Faculty of Law at
the University of Ottawa, is the ability to
check which legal systems exist in a coun-
try and the official languages of that country.
Within the “legal system classifications”
menu tab you will find an alphabetised
list by country and its corresponding legal
system/s. This information is also available
pictorially by continent, highlighting the
systems that are most prominent in certain
parts of the world.
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Judicial College of Victoria Online Journal

www.judicialcollege.vic.edu.au/publications/jcv-online-journal

The Judicial College of Victoria publishes some excellent free publications on its website
including its own journal, Judicial College of Victoria Online Journal. The first two issues
are available on the site. The journal publishes original papers that discuss modern
issues in judicial education. The second volume will be of interest for those involved
in human rights, with papers featured from the Human Rights under the Charter: The
development of human rights law in Victoria conference held in August 2014. Join the
email list to receive information about forthcoming issues.

Victorian Legislation and
Parliamentary Documents
(Legislative Information)

www.legislation.vic.gov.au

The Office of the Chief Parliamentary
Counsel, which drafts legislation in Victoria,
has removed some of its content from its
pages. The information is now available
from the “Legislative Information” link on
the homepage of the Victorian Legislation
and Parliamentary Documents website.
Here you will find commencement informa-
tion of Victorian Acts in easy to browse pdf
documents. You will also find a subject index
that allows you to search for the name of the
relevant Acts or Statutory Rules simply by
looking up a key term.

iDcare

www.idcare.org

iDcare, Australia & New Zealand’s national
identity theft support centre, is a new website
which has been launched to provide support
to victims of identity crime. Founded by Dr
David Lacey, with the government provid-
ing financial support, the site aims to provide
information on how best to minimise the
damage once the stolen information has been
misused. It also contains practical steps, par-
ticularly for the elderly and the young, as
well as links to other key sites, to stay on top
of current scams and cyber threats. ®

LIJ JAN/FEB 2015 69



BOOK REVIEWS

books@liv.asn.au

INPRINT

THE
GOOD
LAWYER

The Good Lawyer

Professor Adrian Evans, The Good Lawyer, 2014,
Cambridge University Press, pb $50

For many readers of fiction the quintessential
good lawyer is Atticus Finch seen through
the eyes of his young daughter Scout in
Harper Lee’s timeless Pulitzer Prize win-
ning classic To Kill a Mockingbird.

In the mid 1930s Finch defends a black
man falsely accused of rape in America’s
deep south.

I was reminded of Atticus Finch - a small
town lawyer with high moral principles -
when I read Adrian Evans’ latest addition
to Australian legal ethics literature The Good
Lawyer. Finch would have easily passed the
tests of what makes a good lawyer set out in
Evans’ well researched and thoughtful book.

A law professor at Monash University,
Evans has been studying, researching and
teaching ethics to law students for more
than three decades. He has brought his many
years of research, learning and experience to
the fore in this small but useful publication.

Writing for an audience of senior second-
ary school students, tertiary law students
and new lawyers, Evans has focused his dis-
cussions around the whole lawyer, a person
who is not only a lawyer but a decent and
moral human being.

What makes a good lawyer? Is there a
place for good lawyers in the legal profession?
What role does morality play in creating a
good lawyer?

Evans sets out his aim: “This book aims to
make you a better person and, I hope, a bet-
ter lawyer. ‘Better’ does not mean clever or
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Mark Geragos
w Pat Harris

more highly skilled - although that is neces-
sary and should go without saying: it means
more socially and morally responsible. That
is, a ‘good lawyer’”.

Richly mining academic research and real
case studies (both from overseas and within
Australia) over the past 30 years, Evans
draws conclusions which suggest that not
all lawyers have been or are driven by eth-
ical and moral considerations in their daily
practice of the law. In some cases, law firm
business imperatives have driven outcomes
rather than ethics or morality.

Evans analyses four critical ethical areas
through different philosophical eyes - truth
and deception, professional secrets, conflicts
of loyalty and interest, and the morality of
professional competence. Evans explains
the choices faced by lawyers in each area.
Responding to those choices may or may not
result in a moral outcome. Many case stud-
ies are cited with an abundance of tables,
flowcharts, and diagrams to assist in under-
standing the text.

The book concludes with a chapter on
practical wisdom for lawyers with clear
encouragement for lawyers to be “better”,
citing the ideal law office workplace as one
which is “primarily an exciting, compassion-
ate and justice-focused workplace, where
your character development, judgment and
resilience are prioritised and ethical aware-
ness is valued as a business strategy”.

This book should find a wide audience
among those who are contemplating study-
ing for a law degree or are already on the way
to doing so. Lawyers should read it as well.

MICHAEL DOLAN
ACTING MANAGER, LIV ETHICS DEPARTMENT

Resolving Disputes in
the Asia-Pacific
Region

Mistrial

Mark Geragos and Pat Harris, Mistrial, 2013,
Gotham Books, pb $20

This book, written by two Californian crimi-
nal defence lawyers, provides an opportunity
to compare different systems. The authors are
highly critical of prosecution strategies, includ-
ing the reliance on confessions (which are
apparently not required to be audio-taped in
the US). Chapter 9 is headed “The Best System
in the World” but the title is followed by three
question marks. It seems clear that we should
be grateful that we have a different system.

Significantly, we have a system in which
judges are appointed by the executive. More
than half of the 50 states in the US use a sys-
tem of popular election of judges. This has
many disadvantages. It encourages judges
to impose harsh penalties, especially when
re-election looms, on the basis that a reputa-
tion for being tough on crime will be popular
with the electorate. (For the same reason, a
background as a prosecutor will help the
applicant to succeed in an election.) Election
campaigns require funds and local law-
yers might prove to be enthusiastic donors,
thus compromising the elected judge. It is
not surprising then, that the authors offer
as the number one (out of 10) suggestion for
improving the system that judges should be
appointed rather than elected.

The authors provide entertaining glimpses
of some notable cases, such as that of OJ
Simpson. This leads to another aspect in which
the US system of peremptory challenges (called
preemptory in this book) is open to criticism.
Defence counsel can cross-examine prospective
jurors endlessly in an attempt to obtain jurors
who will be sympathetic to the defendant.
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I was present in 1994 in the early stages of the
Simpson empanelment (a process that ended
up taking three months). The process made it
easy to get a predominantly black jury ready
tobelieve in LAPD corruption. American law-
yers were astonished when I told them that in
Australia a jury empanelment usually takes
justa couple of hours. In my view, our system
makes it more apt to achieve a random cross-

section of the community.
GRAHAM FRICKE
RETIRED COUNTY COURT JUDGE

Collins on Defamation

Matthew Collins, Collins on Defamation, 2014,
Oxford University Press, hb $435.95

Thisis a textbook on English defamation law by
amember of the Victorian Bar. The text focuses
on the Defamation Act 2013 (UK) but contains
extensive material on defamation law in other
countries, especially Australia and Canada.
There is also substantial analysis of the appli-
cation of defamation law to the internet. The
appendixes include legislation, civil procedure
rules, tables of damages and precedents.

The Defamation Act 2013 is the result of a
private member’s bill introduced by Lord
Lester of Herne Hill in 2010. It constitutes
the most wide-ranging set of reforms ever
made to the law of defamation in England
and Wales and tilts the balance towards pro-
tecting freedom of expression.

According to Collins, the 2013 legislation
makes a number of significant reforms. First,
only a statement that has caused or is likely
to cause serious harm to the claimant’s rep-
utation is defamatory. Second, for claimants
not domiciled in the EU, the court only has
jurisdiction if it is clearly the most appro-
priate forum. Third, secondary publishers
cannot be sued unless it is not reasonably
practicable to sue the primary author, edi-
tor or publisher. Fourth, a website operator
has a defence if it can show that it was not the
operator who posted the statement on the
website (provided the poster can be identi-
fied). Fifth, a single publication rule has been
introduced, so that multiple publications of
substantially the same statement are taken
to be published on the date of first publication
for the purpose of the statutory limitation
period. Sixth, the common law defence of
truth and the Reynolds defence are abolished
and statutory defences of substantial truth
and publication in the public interest are cre-
ated. Seventh, a defence of honest opinion is
available if the statement was of an opinion
the basis of which was indicated and which
an honest person could have held on the basis
of any existing facts or privileged statement.

With the commencement of this legislation,
defamation law in England and Wales is now
very different from Australian law. Collins
advocates a Reynolds defence for publications

in the public interest and a single publica-
tion rule so the statutory limitation period
is effective. However any changes to the uni-
form Australian defamation legislation in the
short term seems unlikely.

ANDREW WESTCOTT
SPECIAL COUNSEL, HWL EBSWORTH LAWYERS

Resolving Disputes in
the Asia-Pacific Region

Shahla F. Ali, Resolving Disputes in the Asia-Pacific
Region — International arbitration and mediation
in East Asia and the West, 2012, Routledge, pb $26

This book provides insight into the attitudes,
perceptions and practices of participants in
commercial arbitrations in East Asia, com-
pared with participants of arbitrations in
the West.

The book is divided into two parts. The first
part considers the cultural and legal history
behind the growth of arbitration and other
dispute resolution practices in East Asia. The
second part of the book provides an in-depth
analysis of the empirical research undertaken
by the author on attitudes, perceptions and
practices of participants of arbitral proceed-
ings, including arbitrators, judges, lawyers,
clients and members of various arbitral
institutions, such as the China International
Economicand Trade Arbitration Commission.
The empirical research presented is a combi-
nation of surveys and interviews, as well as
examination of individual cases and statistical
data obtained from arbitral institutions. In the
final chapter, the author examines the issue of
reconciling global harmonisation and cultural
diversity in international commercial arbitra-
tion in East Asia.

Although highlighting a number of similar-
ities, the author identifies some key differences
between East Asian countries and western
countries in the way arbitrations are viewed
and the manner in which they are approached
and conducted. For example, the author high-
lights the fact that there is generally greater
acceptance and frequency of arbitrators pro-
moting and participating in mediations
during arbitral proceedings in East Asian
countries, such as in China, as opposed to
arbitrations conducted in Europe and the US.

Importantly, the empirical research pre-
sented by the author was conducted in
2006-2007, although some material up to
2010 has been considered. Statistics per-
taining to arbitral proceedings conducted in
China for the period 1963 to 1996 have also
been examined. It would be interesting to
consider and compare the author’s work with
more recent empirical data in order to deter-
mine whether sentiments and practices in
East Asia and the West have changed since

the author’s research. @
DAVID KIM
BARRISTER

LAW
INSTITUTE
VICTORIA

LIV Bookshop

LAW FORMS, BOOKS & TEXTS

The New Trusted Adviser

THE By James Evangelidis
NEW $49

TRUSTED

ADVISER  Shows how becoming a
“*m‘:m"“ trusted adviser to your
i worlo clients can help you grow
B i your advisory business. It

features interviews with a
“—— range of professionals from
firms such as Minter Ellison, Maurice Blackburn,
Deloitte, KPMG and King & Wood Mallesons.
Gain insight about the advisory industry and
discover important lessons about adviser-client
relationships.

Media Law for Non-Lawyers

By Lyndon Sayer-Jones
MEDIA ¥
FI:‘AIY\:; Completely updated 2nd
B cdition which explains
S Bt  the nature of Australian

media law. Includes special
chapters by the best media/
entertainment lawyers
working in Australia today,
such as Nina Stevenson, Bryce Menzies, Tony
Anisimoff, Michael Frankel, Jules Munro, Greg
Sitch, Peter Banki, Lloyd Hart and Raena Lea-
Shannon. It also features a chapter by Australian
lawyer Paula Paizes, who now works in Hollywood.

o>

The Good Lawyer: A student
guide to law and ethics

By Adrian Evans $50

Explores the ethical and
professional challenges that
confront legal practitioners and
offers principled and pragmatic
advice on how to overcome
such challenges. It urges you
to draw on your virtue and
judgment, rather than relying only on compliance.
It links theory to practice, and includes examples,
diagrams and source documents to illustrate
ethical concepts, scenarios and decision making.

Order online www.liv.asn.au/bookshop
Shop in person 470 Bourke Street, Melbourne

Contact the Bookshop bookshop@liv.asn.au
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INREFERENCE

New books and articles of interest from the LIV library.

ONSITE FACILITIES

 Wide range of online legal databases

¢ PCs with free internet access and commonly
used software

* Private study carrels with power for notebooks
» Wireless internet access

* Photocopiers

* Members’ lounge

o Staffassistance and advice in the use of
resources

NEW BOOKS AND SEMINAR PAPERS

LIV Members may borrow library material for 14 days,
with a one week renewal available unless reserved by a
member. ltems can be collected from the library, posted or
sent via DX free of charge. Material including the location
REF is unable to be borrowed.

Conveyancing

Rosier, Peter, Understanding National e-Convey-
ancing, LexisNexis Butterworths, 2014 (Location:
KN 74R 2)

Corporate governance

Fishel, David, The Book of the Board: Effective
Governance for Non-Profit Organisations,
Federation Press, 2014 (Location: KN 255 F 1 3)

Criminal law

Corns, Christopher, Criminal Investigation
and Procedure in Victoria, Thomson Reuters
(Professsional) Australia, 2014 (Location: KM 570
C22)

Directors’ duties

Langford, Rosemary Teele, Directors’ Duties:
Principles and Application, Federation Press, 2014
(Location: KN 264 L 1)

Family law

Chisholm, Richard, Christie, Suzanne and Kearney,
Julie, Annotated Family Law Legislation, 2nd edn,
LexisNexis Butterworths, 2014 (Location: KN 170
Cc12)

Renton, N E and Caldwell, Rod, Family Trusts: A Plain
English Guide for Australian Families, Wrightbooks,
2014 (Location: KN 210R 3 5)

Legal profession

Field, Rachael, Duffy, James and Huggins, Ana,
Lawyering and Positive Professional Identities,
LexisNexis Butterworths, 2014 (Location: KL 85 F 3)
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McFarlane, Tim, Snooks, Steuart and Robertson,
Penny, Essential Skills. Seminar paper, 1 August
2014, Law Institute of Victoria, 2014 (Location: F
KL82 M 12)

Negotiating effective outcomes - The WWW
of mastering email overload - Cost update.

O’Shea, Kerry, Whish-Wilson, Adele and Cuming,
Angela, Ballarat Law Association Conference.
Seminar papers, 18 November 2014, Law Institute
of Victoria, 2014 (Location: F KB 105 O 2)
Traditional media and legal practice - Social
mediainsights for legal practice management
and promotion - LIVing ethics

Property law

Nolan, Phil, Gavan, Michael, Gandolfo, David, et
al, Property Law Conference 2014. Seminar papers,
2 October 2014, Law Institute of Victoria, 2014
(Location: FKN 60 N 3)

Keynote address: e-conveyancing: develop-
ing a national approach to regulation and
implementation - Current developments in
property law: case law insights and analysis -
Changes to Victoria’s planning schemes: the
new residential zones - Vendor’s statements:
the new disclosure requirements - includes
vendor’s statement provisions compara-
tive table - Key taxation issues in property
transactions - Owners Corporations: cur-
rent issues for property lawyers - Treating
title trauma: surgery for property lawyers -
Online resources for the savvy property law
practitioner - Risk management for property
lawyers

Workplace relations

Englander, Charles, Harrington, Nicholas, Robinson,
Graham, et al, Workplace Relations Conference 2014.
Seminar papers, 24 October 2014, Law Institute of
Victoria, 2014 (Location: FKN 190 E 1)

Fair Work Ombudsman: a year in review
- Adverse action and discrimination law/
general protections: analysis of recent
case law and implications for practice -
Lessons learned: a focus on the past year’s
key industrial cases and their implications
for employers and unions - Legal repre-
sentation at the Fair Work Commission
- Post-employment restraint of trade clauses
- Two steps forward, one step back: equal
opportunity in the workplace - Effective
witness statements - Ethics for workplace
relations lawyers.

ARTICLES

Articles may be requested online and will be emailed,
faxed or mailed to members.

Air space

Lee, Peter, “Drone laws —shaping an industry” in
Computers and Law: Journal for the Australian and
New Zealand Societies for Computers and the Law,
vol 25 no 3, August/September 2014, pp11-14 (ID
56832)

Considers the legislation that currently
applies to drones and what legislation may
look like in the future.

Alternative dispute resolution

Powell, Carol, “Alternative dispute resolution” in
New Zealand Law Journal, August 2014, pp261-
264 (ID 56581)

This article discusses 10 attributes of a
good negotiator. Includes the International
Mediators’ Institute (IMI) competency
criteria.

Competition law

Parry, Marianna and Hobson, Richard, “A snuggle
for survival - the paradox of section 44ZZRD(3)(c):
restricting co-operation may mean restricting com-
petition” in Australian Journal of Competition and
Consumer Law, vol 22 no 2, September 2014, pp201-
209 (ID 56715)

Case law, legal background and analyses on
s4477RD(3) of the Australian Competition
Law, and the potential illegality of joint bid-
ding and teaming agreements.

Conveyancing

Thomas, Rod, Griggs, Lynden and Low, Rouhshi,
“Electronic Conveyancing in Australia —is anyone
concerned about security?” in Australian Property
Law Journal,vol 23 no 1,2014, pp1-2 (ID 56981)
Commentary on security issues for
Australia’s new electronic conveyancing
system with discussion on the Property
Exchange of Australia (PEXA), FAST and
CHESS transfer of shares, as well as easier
alternatives.

Data storage

Jermey, Jon, “Very like a whale: commercial cloud
storage services come into their own” in Online
Currents, vol 28 iss 4, November 2014, pp195-199
(ID57152)

Compares commercial cloud storage options
for individuals or small businesses.
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Elder law

McCullagh, Richard, “Aged care reforms: the resi-
dents’ perspective” in LSJ (NSW), no. 4, September
2014, pp70-71 (ID 56580)

Overview of the new Aged Care (Living Longer
Living Better) Act 2013 (Cth) and regulations.

Expert witnesses

Edmond, Gary, “How to cross-examine forensic
scientists: a guide for lawyers” in Australian Bar
Review, vol 39 no 2, October 2014, pp174-196 (ID
56709)

This article is intended to be used as a
resource guide for lawyers who are required
to cross-examine expert witnesses.

Legal drafting

Adam, Kenneth, “Banishing shall from business
contracts: throwing the baby out with the bath-
water” in Australian Corporate Lawyer, vol 24 no 3,
September 2014, pp12-13 (ID 56584)
Commentary on drafting of contracts in plain
English and in particular, the word “shall”.
Also discusses the words “will” and “must”.

Garner, Bryan, “10 tips for better legal writing” in
ABA Journal, vol 100, October 2014, pp24-25 (ID
56733)

Provides valuable tips on how to improve
your legal writing and produce a better final
product.

Mentoring

Clutterbuck, David, “Bad manners at the men-
toring table” in LSJ (NSW), no 4, September 2014,
pp38-39 (ID 56660)

Highlights 12 habits of the toxic mentor and
12 habits of the toxic mentee.

Power of attorney

Chesterman, David, “Attorney on the dotted line —
a risk exposed” in Proctor, vol 34, no 8, September
2014, pp14-16 (ID 56565)

Commentary on a 2014 Queensland Court of
Appeal case, Nielson v Capital Finance Australia,
regarding the signing process for documents
in a power of attorney. The article highlights

LIV Privileges”

the risks involved with execution of instru-
ments particularly in the signing phase.

Privacy

Prasek, Dana, “Website terms of use and privacy pol-
icies: practical tips and tricks to effectively manage
your risk and minimise exposure to the new Privacy
Act penalties” in Privacy Law Bulletin, vol 11 no 8,
September/October 2014, pp141-143 (ID 56656)
Highlights tips for website terms of use
including click-through or browse-wrap,
standard terms of use for a website, Zappos,
special terms and inclusions in your privacy
policy.

Recruitment

Breckon, Rachael, “All aboard” in Lawtalk, no 848,
29 August 2014, pp4-7 (ID 56569)

Tips on how to recruit the best people for
your law firm, working collaboratively and
using social media.

Restraint of trade

McEwan, Graeme, “Employment restraint of trade
clauses and protection of confidential information
fromtraderivals part 1” in Employment Law Bulletin,
vol 20 no 7, August 2014, pp94-101 (ID 57068)

Part one of a two part article on restraint of
trade clauses and confidential information, this
part deals with the construction of employee
restraint of trade clauses, with commentary
and case law covering the issues of intention,
letters of demand, special circumstances, the
rules of construction and reasonableness.

Shareholder agreements

Chew, Deborah, “Tips for drafting a successful
shareholders agreement” in Inhouse Counsel, vol
18 no 6, August 2014, pp85-87 (ID 56591)
Discusses the importance of a shareholders
agreement, the different types of agreements
that exist and what common provisions
should be present.

Social media

O’Halloran, Paul, “When can you dismiss an
employee for misuse of social media?” in Internet
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Law Bulletin, vol 17 no 7, September 2014, pp150-
152 (ID 56654)

Looks at two recent Fair Work Commission
decisions highlighting distinctions between a
public and private comment on social media.

Succession

“Succession laws in Victoria: forthcoming changes”
in The Legal Executive, no 5, September/October
2014, pp10-11 (ID 56658)

Commentary on the new Justices Legislation
Amendment (Succession and Surrogacy) Bill 2014
(Vic). If passed it will makes changes to the
Administration and Probate Act 1958 and other
related Acts.

Websites

Prasek, Dana, “Website terms of use and privacy
policies: the why, the what and the how” in Internet
Law Bulletin, vol 17 no 8, October 2014, pp187-189
(ID 56941)

Outlines standard clauses that should be
used in a terms of use for a website and spe-
cial clauses that need to be tailored above the
“boilerplate” clauses. ®
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ETHICS COMMITTEE RULINGS

ethics@liv.asn.au

INTERVIEWING WITNESSES

Ethical dilemmas are part of everyday practice for solicitors. The LIV Ethics Committee is available to help.

Litigation
Communicating with potential
client of another firm

(R4833 — July 2014)

When is it appropriate for a legal practi-
tioner to interview a potential defendant
in a motor vehicle accident matter where
an insurer is likely to be involved at some
later date?

The law firm acted from time to time for plain-
tiffs in common law proceedings arising from
motor vehicle accidents. The law firm asked
whether it was ethically appropriate for the
plaintiff’s lawyers or their agents to hold dis-
cussions with a witness who was a potential
defendant in common law proceedings aris-
ing from such an accident.

The relevant insurer was not a law firm and
took the view that the law firm’s request for an
Ethics Committee Ruling was an inappropri-
ate use of the Ethics Committee’s processes.
Nevertheless, the insurer made observations
germane to the one issue on which it felt it
might be appropriate for the Committee to
provide guidance, namely the obligations
on solicitors when communicating with per-
sons entitled to be indemnified by the insurer,
including potential defendants in a suit or
cross-claim potentially to be brought by the
solicitor’s client.

In the opinion of the Ethics Committee and on

the information presented:

1. There is nothing under the current Rule
25 of the Professional Conduct and Prac-
tice Rules 2005 to prevent a plaintiff

Privileges

lawyer interviewing a prospective insur-
er’s defendant until such time as the
defendant is represented.

2. The prospective Rule 22.4 of the Australian
Solicitors’ Conduct Rules 2011 does not pre-
vent a plaintiff lawyer interviewing a
prospective insurer’s defendant until such
time as the defendant is represented or
the prospective insurer has indemnified
that person. The Ethics Committee under-
stands that there is no obligation on the part
of the prospective insurer to indemnify the
driver of a vehicle involved in an accident
until the relevant plaintiff has become enti-
tled to recover damages.

3. In any event a plaintiff’s lawyer should
comply with the Guidelines on Interviewing
Witnesses published by the LIV in October
1990.

Family; bankruptcy

Conflict of interest

(R4841 - April 2014)

Can a law firm act for a trustee in bank-
ruptcy in family law property proceedings
in which the bankrupt is a party and in
which the trustee has been joined as a party
when the law firm acted previously for the
bankrupt in those proceedings?

Alaw firm was acting for a client as applicant
in de facto family law property proceedings in
the Family Court of Australia. The trial of the
matter was part heard in June 2013 and was
due to resume in August 2014. In September
2013 the client was declared bankrupt and
thereafter the firm filed a Notice of Ceasing to
Act for the client. The trustee in bankruptcy

AUSTRALIAN UNITY

*Conditions apply.
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was joined as a party to the proceedings. The
trustee in bankruptcy asked the firm to act
for him in the remainder of the proceedings
as the trustee believed that such a course
would be in the best interests of the creditors.
The client consented to such a course. The
firm was prepared to act as requested pro-
vided that the Ethics Committee was of the
view that no conflict of interest would arise
that could not be addressed by the giving of
informed consent.

Ruling

In the opinion of the Ethics Committee and

on the information presented:

1. There is a risk of a conflict of interest aris-
ing if the law firm acts for the trustee in
bankruptcy in the remainder of the cli-
ent’s property settlement proceedings in
the Family Court of Australia. Informed
consent will enable that course to be under-
taken as the interests of the client and the
trustee in bankruptcy in the litigation
appear to be aligned at this point in time.

2. In order to be satisfied that informed con-
sent has been given, the client should
obtainindependent legal advice and it may
be prudent for the trustee in bankruptey to
also obtain independent legal advice before
the law firm commences to act. ®

The ETHICS COMMITTEE is drawn from experienced past
and present LIV Council members, who serve in an hon-
orary capacity. Ethics Committee rulings are non-binding.
However, as the considered view of a respected group of
experienced practitioners, the rulings carry substantial
weight. It is considered prudent to follow them. The LIV
Ethics website, www.liv.asn.au/For-Lawyers/Ethics.aspx,
is regularly updated and, among other services, offers a
searchable database of the rulings, a “common ethical
dilemmas” section and information about the Ethics
Committee and Ethics Liaison Group. For further infor-
mation, contact the ethics solicitor on 9607 9336.
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LPLC

awyers are typically time poor and
I consequently have difficulty taking the
time to reflect on ways to improve their
client service and management practices.
The start of the year is a good time for you
and your firm to think about how you can
consistently serve your clients better and
reduce practice risk. Look at which bad habits
you could put to rest and which firm policies
need reviewing and rewriting.
Based on claims LPLC receives, here is a
list of 20 resolutions which would be a great
place to start.

Client selection and retainers

e [ will think about which clients experi-
ence and gut instinct tell me are trouble
and, where possible, refer them elsewhere.
I will adjust my client selection policies in
accordance with the lessons learned.

o Twill meet and verify the identity of all new
clients.

e Under no circumstances will I dabble in
areas outside my expertise. Clients will
be referred to appropriate experts where
necessary.

o I will send an engagement letter or email
properly documenting the scope of work I
will and will not be doing for every matter.

o T will write to any unrepresented parties
making it clear I am not acting for them.

o Twill take instructions from third parties
such as intermediaries and joint venture
partners only with clear documented
authorisation from the client. I will then
have the client confirm the instructions.

Communicating with clients

e Iwilldocumentall important communica-
tions, especially instructions and advice.

Iplccolumn@liv.asn.au

TIME FOR REVIEW

Implementing some targeted resolutions could help you avoid a claim in 2015.

Signed instructions for important deci-
sions are preferable.

o T will be careful to document with great
detail communications from difficult or
emotional clients or those who choose not
to accept my advice.

o I will take the time to talk to my clients.
This will enable me to better understand
their circumstances and objectives, man-
age their expectations by keeping them
updated about the progress of their mat-
ter and unexpected developments, and
give them timely advice in language they
understand.

o [ will promptly return phone calls and
emails, even if to inform the client T am
looking into the issue and will respond to
them in a realistic timeframe.

Matter management

o Twill diarise all critical dates and have a
system allowing othersin the practice to see
the reminders in my absence.

o I will develop a realistic matter plan at the
outset of each non-routine matter before
providing the client with time and cost
estimates.

o Twill not commit to unrealistic timeframes.

o I will implement a policy regarding solic-
itor’s certificates, including a prohibition
onissuing certificates to “walk-in” clients.

o I will not advise on family law financial
agreements unless Tam a family law expert.

o Twill carefully review all wills I prepare
against my instructions and check them
with the client before execution.

o I will use a file closing checklist to ensure
all necessary lodgements have been
attended to, trust monies returned and the
matter is otherwise properly completed.

Other risk factors

o [ will bill the client periodically and talk
to them before sending any large bills that
could take them by surprise.

o T will pursue clients for fees but carefully
review the file before deciding to sue a cli-
ent for unpaid fees.

o Twillseek helpifI feel overwhelmed or una-
ble to cope with professional or personal
problems.

One more

There is one further resolution to consider:
I will refer to LPLC’s risk management
resources on its website more often.

The website contains information and
tips on all of the topics listed above as well as
extensive material on insurance, claims and
other risk management issues.

Another useful resource to help you to
implement your resolutions is LPLC’s list of
policies for law firms. There is commentary
of relevant risk management issues on many
of the policies and not all firms need or have
the complete suite.

You can also contact LPLC’s risk man-
agement team directly for information or to
discuss any risk issues.

Implementing these resolutions and oth-
ers applicable to your practice could help you
avoid a claim this year. Of course, anyone who
has ever made a new year’s resolution will know
the hard part is sticking to it. Good luck. @

This column is provided by the LEGAL PRACTITIONERS’
LIABILITY COMMITTEE. For further information ph 9672
3800 or visit www.Iplc.com.au.
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RTSSV runs road trauma awareness seminars in
conjunction with the Magistrates’ Court across Victoria.

For more information about how to refer traffic offenders
call 1300 367 797 or visit www.rtssv.org.au
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PRO BONO
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SPEAKING UP FOR
ASYLUM SEEKERS

Class actions can be a powerful vehicle for pro bono lawyers to help
improve access to justice for people without a voice.

any lawyers are rightly troubled
by the treatment of asylum seek-
I V I ers. There has been a search among
public interest lawyers for silver bullet liti-
gation in respect of immigration policies,
in particular offshore detention. In general,
this focus seems to be on administrative and
constitutional points. This is certainly a noble
pursuit, perhaps propelled by the success of
the M70 (Malaysian solution) case. However,
it seems increasingly clear that offshore pro-
cessing is here to stay for the foreseeable
future.

It is imperative that while offshore pro-
cessing exists, people held in immigration
detention still have access to justice through
lawyers to assert their legal rights. An exam-
ple of how pro bono lawyers can address this
legal need can be seen in proceedings that
Maurice Blackburn has filed on behalf of AS,
a child held in immigration detention.

AS was detained on Christmas Island but
has since been moved to the Australian main-
land. Lawyers for AS allege that the Minister
for Immigration and Border Protection, and
the Commonwealth, owe a variety of duties
to people held in immigration detention.
This includes a duty to provide reasonable
medical care. Lawyers for AS allege that the
defendants have breached these duties, caus-
ing her harm.

Following several visits by its lawyers to
Christmas Island, Maurice Blackburn was
of the view that many people detained on
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Christmas Island were suffering physical
and psychiatric harm and that such harm
was likely being exacerbated by their deten-
tion. In the past, these kinds of cases have
been litigated individually, with a number
of precedents determined at various inter-
locutory stages. There is a statutory duty to
detain asylum seekers without a visa in the
Migration Act 1958, but this does not absolve
the defendants of their common law duty
to take reasonable care to avoid causing the
plaintiff harm. Though it seems clear from
these precedents that the defendants owe a
duty to people held in immigration detention,
the nature and content of that duty will need
to be fully examined.

Recognising the strain on the legal system
litigating each matter of this kind individ-
ually, and an opportunity to improve the
administration of justice, Maurice Blackburn
was instructed to commence a class action
and is running the matter on a pro bono
basis. ASisthelead litigant and the class cov-
ers anyone who was detained on Christmas
Island within the last three years (the limita-
tion period) who is injured or was pregnant
and has suffered an injury or exacerbation of
thatinjury. On behalf of the class, AS is seek-
ing compensation and an order restraining
the defendants from detaining the class mem-
bers on Christmas Island.

For many in the class, some of the imme-
diate issues raised by the litigation may find
a political solution. An order restraining the

LOOKING TO HELP?

To help lawyers and firms become involved in
pro bono work — legal services and otherwise —
the LU profiles a community group and its needs
each month. See www.goodcompany.com.au
for more skilled volunteering opportunities.

Gould League
Contact: Joanna Cantwell
Email: mail@goodcompany.com.au

Gould League is an Australian not-for-profit
environmental education organisation. It
aims to empower teachers, students and
the community to live more sustainably and
protect the environment.

Current needs of group

Gould League is seeking a lawyer to help review
its booking terms and conditions for school
excursions.

The work can be done offsite via phone and
email or onsite. This is a one-off role that the
organisation estimates could be completed
within eight hours. To volunteer for this role
apply at www.goodcompany.com.au.

Goodcompany

See www.goodcompany.com.au for more
skilled volunteering opportunities. For more
information about volunteering in general
see www.volunteeringaustralia.org and
www.ourcommunity.com.au.

defendants from continuing to detain people
on Christmas Island may not be necessary
if people on Christmas Island are given the
opportunity to apply for temporary protec-
tion visas.

At the very least, this case highlights that
class actions can be a powerful vehicle for pro
bono lawyers to help improve access to justice
for classes of disadvantaged people who might
otherwise not have had a voice to challenge
their legal rights, and for pro bono lawyers
to streamline the administration of justice. ®

ELIZABETH O’SHEA is the head of the social justice
practice at Maurice Blackburn Lawyers.
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VICTORIAN LAW REFORM

he Victorian Law Reform Commis-

sion’s report on the common law rule

I of forfeiture was tabled in Parliament

on 14 October 2014. The VLRC had been

asked to review the rule and make recom-

mendations on the need for legislative or

other reforms to clarify the application of the
rule or replace the common law.

Application of the rule

The law as it currently applies in Victoria
is described by Justice Gillard in Re Estate of
Soukup 1997) 97 A Crim R103. The forfeiture
rule prevents persons who have killed unlaw-
fully from inheriting or otherwise deriving a
benefit from the death of their victim unless
they are found not guilty by reason of mental
impairment. However, Soukup left open the
question of whether the rule applies to every
manslaughter case. Justice Gillard suggested
that the rule does not apply if the person was
not guilty of deliberate, intentional and unlaw-
ful violence or threats of violence resulting in
death. More recently, in Re Edwards [2014] VSC
392 (22 August 2014), Justice McMillan agreed
and stated that she doubted that the rule would
apply to a case of “culpable driving causing
death or other crimes of a similar nature”.

Uncertainty about the scope of the rule makes
itdifficult for legal practitioners to advise clients
and encourages parties to litigate in ambigu-
ous cases. This increases costs to the estate and
delays distribution to innocent parties.

In Victoria, once the rule has been found
to apply, it applies regardless of the circum-
stances: the court may not take into account
the moral culpability, motive or intention of
the killer. Because the rule is applied strictly,
it can produce harsh results. For example, a
person who Kkills their abuser after ongoing

~
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DEATH BENEFITS

It is important to provide greater certainty in succession matters following an unlawful killing.

family violence would be deprived of entitle-
ments that, morally, they may still deserve.

Other jurisdictions have introduced legisla-
tion to address injustice that can be caused by
the strict application of the rule - the Forfeiture
Act1995 (NSW), the Forfeiture Act 1991 (ACT)
and the Forfeiture Act 1982 (UK). Under these
Acts, the court may modify the effect of the
rule on application where required by the jus-
tice of the case. New South Wales legislation
alsoallows applications to be made to the court
to apply the forfeiture rule to persons found
not guilty because of mental illness.

Proposed reforms

The VLRC considers it important to achieve a
balance between greater certainty and fairness.
It recommends legislation be enacted that:

o specifies when the rule applies by creating
anexus with indictable offences under the
Crimes Act 1958 (Vic);

o excludes from the rule offences for which
any offender would have a low level of
moral culpability and responsibility -
infanticide, dangerous driving causing
death, manslaughter pursuant to a suicide
pact with the deceased person, or aiding or
abetting a suicide pursuant to such a pact;

e retains the existing exception at common
law for persons who are not guilty by rea-
son of mental impairment;

e provides the curt with a discretion to mod-
ify the effect of the forfeiture rule in respect
of all offences to which it applies if required
by the justice of the case - except murder;
and

e is prescriptive in framing the court’s dis-
cretion to focus on the moral culpability.

9AM - 5PM

e Property Law
e Personal Injury Law

Effect of the rule

Once the forfeiture rule has been applied,
the court must consider how to dispose of
an interest or entitlement. In Victoria, the
application of the rule generally results in
the exclusion of innocent third parties from
taking a benefit in place of the killer.

The ACT and NSW Forfeiture Acts have
been criticised for giving the court discre-
tion to alter the effect of the rule but failing
to deal with the effect when the rule applies.
However, in the UK the estate is distributed
asif the killer predeceased the victim, allow-
ing innocent third parties to take benefits that
they might otherwise be excluded from.

Recommendations

The VLRC recommends that a Victorian

Forfeiture Act should amend existing legis-

lation to provide greater certainty. If enacted,

these amendments would:

o preventan offender from acting as executor
or administrator of the estate by deeming
that the offender predeceased the victim;

o clarify how to distribute a forfeited gift;

o enable the offender’s children to inherit a
share of the estate;

o prevent an offender from making an appli-
cation for family provision;

o clarify the effect of the rule on the deceased
person’s interest in property that they and
the offender owned as joint tenants; and

o clarify the effect of the rule on the distri-
bution of a payment under a state statutory
defined benefit superannuation scheme.

Read the reportat: www.lawreform.vic.gov.au. e

Contributed by the VICTORIAN LAW REFORM COMMIS-
SION. For further information ph 8608 7800 or see
www.lawreform.vic.gov.au.
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PROPERTY
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E-CONVEYANCING:
WHAT YOU NEED TO KNOW

efore you rush headlong into the
B electronic future there are a num-

ber of things you should know about
e-conveyancing. Here are the top 10.

What it does

E-conveyancing stores the data required for
lodgement of dealings at Land Victoria and
the transfer of funds at settlement. At a nomi-
nated time the funds are transferred and data
lodged. It is not involved in the other aspects
of the conveyancing transaction.

How it is being implemented

You cannot lodge electronic dealings directly
with Land Victoria. They must be processed
through an Electronic Lodgement Network
(ELN) which can also provide the facility
for funds transfers. The entity that owns the
ELN is an Electronic Lodgement Network
Operator (ELNO). There is only one ELNO
which is PEXA Ltd (www.pexa.com.au). It
is a public company the major shareholders
of which are Commonwealth Bank, National
Australia Bank, ANZ Bank, Westpac Bank,
Macquarie Capital, Little Group, Link Group,
and the governments of Victoria, NSW,
Queensland and Western Australia.

Client authorisation

You need to obtain the authority of your cli-
ent before lodging electronically. The form of
client authorisation, along with other compli-
ance obligations, can be found in the Model
Participation Rules (MPRs) on the ARNECC
website (http://tinyurl.com/n2sxang).

The client must execute the authority for
you to sign documents, submit them for
lodgement, transfer funds for settlement, and
do anything else necessary.

Identification of clients

Before the client signs the authorisation you
are required to carry out a process to verify
the identity of the client. The obligation is to
“take reasonable steps”. The MPRs set out a
Verification of Identity Standard. If this is fol-
lowed then, subject to a couple of exceptions,
it will constitute reasonable steps.

There are also processes for identification
of corporations, attorneys, clients without
photo identification and those located over-
seas. Provision is made for the use of agents
to carry out the identification.
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Certification of dealings

Clients authorise you to sign instruments on
their behalf. They no longer see or sign them.
This is done by certifying the electronic
instrument with a digital signing certificate.
Thisis your online signature and, with limited
exceptions, is binding on you and your client.

You are required to certify that you have
identified the client; you hold a client authori-
sation; you obtained, considered and retained
the requisite supporting evidence; the instru-
ment is correct and compliant with relevant
legislation; and the paper title has been
obtained and destroyed.

Transferring funds

The funds required for settlement can be
transferred from either your trust account,
the PEXA source account, or an earlier elec-
tronic settlement. There are some limitations
on these. Only trust accounts held with CBA,
NAB, ANZ and Westpac can be used in PEXA.
If your trustaccount is with another financial
institution it cannot be used for settlements
through PEXA. The PEXA source account
is intended to allow subscribers who do not
operate trust accounts to provide funds for
settlement. Regulators have raised concerns
about its status . The way it works could mean
that it does constitute “trust money” with all
that entails.

Linked settlements

It is not unusual for settlements to be relying
on earlier ones. A common way of dealing
with the funds is to have bank cheques paya-
ble to parties at later settlements. This will not
be possible in electronic settlements. PEXA
has indicated its system will allow for up to
three settlements to be linked. How will it
work, though, when not all the settlements
are to be conducted electronically? If the prior
settlement is paper then the bank cheques
obtained will need to be deposited into an
account. The funds may not, therefore, be
available for an electronic settlement the same
day. Funds transfers do not usually appear in
the destination account until the next day. So,
if an electronic settlement preceded a paper
one it may not be possible to draw the bank
cheques on the same day. These issues may
be resolved. In the meantime you will need to
ensure that by agreeing to an electronic set-
tlement you will not run into difficulties as a
result of a paper settlement.

The certificate title

One of the certifications mentioned is that the
paper title has been destroyed. There is no
place for paper titles in electronic settlements.
Once the settlement has occurred the title that
issues after it is called an eCT. This simply
means that there is no paper title and that the
party with control of the title is noted on it.
There is an option to have the eCT converted
toa paper title but it is unlikely to continue.

Opting out

An electronic settlement can only occur ifall
parties involved are using the system. This
will usually be known at the outset of the
transaction and the decision then made to
proceed that way. Circumstances may, how-
ever, arise where it is no longer possible to
continue. If, for example, a caveat were lodged
before settlement the caveator may need to
be involved with the settlement. Unless that
caveator could join in the electronic process
then a physical settlement would be required.
This means that documentation will have to
be prepared and executed by all the parties
and arrangements made with banks to draw
cheques and attend settlement. This could
resultin a lengthy delay in settlement.

Cost

There will be a cost to use PEXA. Its fees can
be found at www.pexa.com.au/pricing-sched-
ule. Conducting a standard discharge/transfer/
mortgage settlement will cost $300, includ-
ing the cost to mortgagees. As that is usually
passed on to the customer it is reasonable to
say that the vendor and purchaser will be pay-
ing about $150 each for an electronic settlement.

A number of organisations have been pro-
moted as PEXA sponsors. Presumably this
means that they facilitate the use of PEXA.
Any fee they charge for this service will be an
additional cost for an electronic settlement.

The move to electronic land dealings has
significant implications for practitioners.
There will be a lot more information available
during the year. This will include an assess-
ment of the operation of the system as and
when itis rolled out in Victoria. ®

SIMON LIBBIS is an accredited property law specialist,
principal of Subdivision Lawyers and LIV councillor. He
is conducting e-conveyancing workshops in February
and March (see http://tinyurl.com/qghwu2b).



PRACTICE MANAGEMENT

ou have decided to sell your small or

medium-sized legal practice. There

I are many reasons for a sale. Maybe

it is your choice after new year reflections, a

business strategy or maybe it’s forced on you

due to poor health, business results or part-
ner relationships.

Generally it is better to plan in advance for
asaleas part of your exit strategy for the busi-
ness (and yourself). The sale process is likely to
bearoller coaster: emotional, time-consuming
and stressful, especially if a new experience.
The more investment you make in under-
standing value and what buyers may value,
the more likely it will be a better experience.

Like many small and medium business
owners new to a sale, you will be asking ques-
tions such as what is the value of my legal
practice? What happens in a sale? Who would
buy my business? Do I need an adviser?

What is its value?

The value of your law firm will depend on a
number of factors including its size and buyer.

Traditionally, for a larger legal business,
it is likely that the expert valuation will be
financially based and address future cash
flow or “goodwill”, adjusted by a risk fac-
tor. Methods include future maintainable
earnings based on discounted cashflow and
net profitability less commercial salaries to
owners.

Occasionally accountants also assess the
net value of assets. For example work in pro-
gress, debtors, equipment less creditors, loans
and employee entitlements. This can be con-
fusing as it may be used to allocate price after
the overall deal.

Calculation of the risk factor (also called
capitalisation rate) is more challenging. It
assesses how much a buyer is willing to pay
based on the risks and rewards of the econ-
omy, legal industry and your particular legal
practice. For legal businesses, a rough rule of
thumb is one to three times the future cash-
flow with the smaller the business, the lower
the multiple.

For smaller businesses, it’s usually all
about meeting key performance indicators
(KPIs). That is, owners are required to tran-
sition by remaining as employees in the
business with payment on success in meet-
ing KPIs with “perhaps a little upfront”.

In addition, be aware that each potential
buyer will value your business differently.
If you gave 10 potential buyers the same

practicecolumn@liv.asn.au

PREPARING TO SELL

It is important to understand value when getting ready to sell your law firm.

information about your business and each
putin an offer, each would put a different dol-
lar value and deal terms. This is because the
buyers all have unique business and personal
needs. Say there are two genuine buyers.
Buyer 1 needs to sell their existing business
first. Buyer 2 has just lost their job, has a pay-
out and needs to generate an income rather
than spend their capital. Buyer 2 will be far
less likely to negotiate the price down. Buyer1
would be happy to put in a low offer and wait.

Who will buy?

The conventional - and arguably tried
and tested - process for small and medium
business sales is to advertise widely using
media and websites. Steps include getting
valuation/s, writing an information mem-
orandum and undertaking internal due
diligence, followed by large scale adver-
tising and marketing to potential buyers.
Then qualifying buyers, handling inquiries,

contact buyers who could be interested, ask
questions to establish credentials and find
out needs, motivations and strategy. Be crea-
tive about advertising, for example, using an
expression of interest process to attract buy-
ers prepared to put in the effort of an offer.
For law firms, the most likely buyers are
your employees. Also consider competitors
such as firms looking to expand their cus-
tomer base, service areas or geography, or
lawyers seeking to set up on their own.

Need an adviser?

It will nearly always be worthwhile using
professional advisers as it is difficult to be
objective about your own business. However
if your businessis worth less than $100,000,
it may not be economic. Pick your advisers
well. Make sure they understand the legal
profession, have strong experience in busi-
ness sales, can project manage and can
deliver. Use an expert for financial valuation.

For law firms, the most likely buyers
are your employees.

assessing offers, negotiating final offers and
coordinating legal requirements.

This “bait and wait” approach may not
always work well for legal practices. It’s a
one way mindset of selling the business to
the buyer. It favours the buyer as the seller
gives out commercially sensitive informa-
tion, negotiates down on price and is led by
advisers seeking fees. It tends to ignore hid-
den costs of time, reputational risk and stress.

As an alternative, consider targeting the
“natural owners” as potential buyers of
your law firm. Natural owners are people
with a good understanding of your indus-
try although they are rarely actively looking.

Finding the natural owners requires a new
mindset. Start to engage now. Research and
identify potential buyers from your staff,
suppliers, long standing customers, compet-
itors and supporters. You tend to know who'’s
who and you can access specialists such as
head-hunters. Next aim to understand the
opportunities (financial and non-financial)
your business can bring to potential buyers
with their different needs. Summarise your
key business information. Actively target and

Use a broker for the sale. Be clear about what
you want when briefing your advisers.

Tips

Understand that you will be on a roller
coaster ride during the sale process. To help
keep strong, pick trustworthy advisers,
understand your acceptable outcomes for a

sale, accept that potential buyers will come
and go, and ensure you have a backup plan.

Summary

When you sell your small or medium-sized
legal practice, while you have an expert finan-
cial valuation of your business, remember
that each potential buyer will value your
business differently according to their needs.
Understand the sales process and how to find
the best price and buyer. Use professional
advisers. With time and understanding on
your side, prepare your legal practice to build
and improve its value. ®

JUDITH BENNETT is a lawyer, LIV Practice Support Com-
mittee member, university lecturer and management
consultant for law firms at www.Business4Group.com.
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BEST PRACTICE
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ORDER RULES

Drafting good orders starts with a clear understanding of what your client requires.

oorly drafted orders can result in the
P orders being of no effect. In extreme

situations a practitioner might be held
negligent if there is a resulting loss as a con-
sequence of poorly drafted orders.

Whether drafting orders before litigation
has commenced, during litigation, or even
by consent, the drafting of good orders starts
with a clear understanding of what your cli-
ent requires. Where possible, and before
drafting, practitioners should obtain spe-
cific instructions as to the outcomes sought
by the client. These instructions should be
confirmed in writing.

Here are some suggestions for drafting

effective orders.

e Use tight drafting. Keep sentences and
clauses to a reasonable length. If any
sentence contains more than one idea or
concept then consider breaking it into two
sentences. To assist, read the order and
where the word “and” appears, consider if
it can be replaced with a full stop. Do this
for all conjunctive words; for example,
“notwithstanding”.

o In addition to simplifying the structure,
drafters should also simplify the language.
When not required for a technical reason,

If an order is based on a statutory provision
then cite that authority.

Remember that during negotiations or lit-
igation, the range of outcomes available to
the client can change. Practitioners should
be mindful of the original outcomes sought
by their client and advise them if the land-
scape has changed. This will assist the client
in understanding why any proposed orders
differ from what the client had originally
envisaged.

WELLBEING
AND
THE
LAW
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remove legalese and use plain English.
Lawyers tend to use words that are very
long that don’t always assist in understand-
ing the order.

e Reduce the use of subjective phrases.
While phrases like “as soon as practicable”
are common it is better to be objective. For
example, “within seven days”. That way
all parties have a clear understanding of

SUPPORTING THE
MENTAL HEALTH OF THE
LEGAL PROFESSION

To find out how you can support
the legal profession visit
www.watlfoundation.org.au

the requirements. This helps in reducing

arguments.

Orders should be drafted in such a way that
the parties and the courts can easily under-
stand what is required by the orders.

o Where possible give the authority for
an order. If an order is based on a statu-
tory provision then cite that authority. An
example of the order is: Pursuant to s81 of
the Family Law Act1975...”

e Consider giving explanations to orders
either at the end of the order or within the
notations. An example is: To avoid confu-
sion the parties understand that the school
terms and holidays occur as gazetted by the
relevant state authority.

Finally, a practitioner should always
seek instructions before settling a matter.
The operation of the orders should be fully
explained to the client along with how the
orders relate to the outcomes that the cli-
ent was seeking. It is recommended that the
client “sign off” on any orders and where pos-
sible hard copies of the orders should be given
to the client before the orders are made. ®

FABIAN HORTON is a lecturer at the College of Law.
Practice tips are provided by the College of Law.
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The WATL Foundation is an initiative
of the Law Institute of Victoria and
Victorian Bar supporting the mental
health and wellbeing of lawyers.



ALTERNATIVE DISPUTE RESOLUTION

adrcolumn@liv.asn.au

MANNERS AND MEDIATION

Good manners and common sense are important for successful mediation.

s mediation becomes more popular,
A assuring the quality of mediation

services has become an increasing
challenge. Mediation operates with few for-
mal restrictions or structures for quality
control. The very foundation of its success is
attributable to the confidential nature of it,
but with that shroud of confidentiality comes
alack of comparative analogy between a good
mediation and a bad one.

There is no customary practice for the var-
ious types of mediation models and styles in
play, which may or may not be guided by pri-
vate agreement, legislation, professional rules
or practice standards set by particular bodies
and institutions to which the mediator sub-
scribes. At the end of the day, much of what
constitutes a mediator’s competency comes
down to understanding the process, facilitat-
ing good communication between the parties,
good manners and common sense.

In truth, few parties have sued mediators
for injuries stemming from mediation-specific
conduct, and none of those suits has resulted
inan enforced legal judgment against a medi-
ator. In some cases, participants in a badly
conducted mediation will have lost nothing
more than the time they invested in the medi-
ation and whatever fees they have paid to the
mediator. In less fortunate circumstances,
however, participation in a failed mediation
may cost disputants psychologically, strate-
gically and financially. The tale of the poorly
conducted mediation will find itself in the
book of war stories for many years, which not
only affects the reputation of the individual
mediator, but also the reputation of the ADR
process.

Many poor behaviours relate to the medi-
ator being oppressive or unfair and usually
point to a failure to take the parties’ personal
and emotional needs into account. The conse-
quence of this failure could possibly open up
any settlement agreement to challenge. Much
has been written about the matter of Tapoohi
v Lewenberg,* in which Mrs Tapoohi claimed
that the mediator breached the mediation
contract and was negligent. The affidavit
material stated that an in principle agree-
ment had been reached late into the evening
when the parties and their lawyers were hun-
gry, tired and worn out, as well as needing
to obtain specialist tax advice. It was alleged
that the mediator insisted that the terms of
settlement be signed that night, saying words

to the effect, “We are doing it tonight. That is
the way I doit”.

The mediator then dictated the terms with
little input from the parties or their lawyers.
Onasummary judgment application brought
by the mediator, Habersberger J dismissed
the application and held that it was not
beyond argument that the mediator could be
in breach of contractual and tortious duties.

Mediators are also not always as neutral as
they could be. Accusations of systemic bias
and sustained and unconscionable duress to
settle have been reported,? as have accusa-
tions of power imbalance where the mediator
has allegedly not controlled a bank seeking
to enforce its securities against an individ-
ual mortgagor. The mortgagor complained
that the mediator caused him stress, anxi-
ety, agitation and exhaustion, about which
the mediator was later subpoenaed to give
evidence.?

While there is nothing prohibiting a
mediator from meeting with the parties’

immunity clauses inserted in private medi-
ation agreements are generally void for
infracting s7.2.11(2) of the Legal Profession Act
2004 which states: “An Australian lawyer
... must not make any agreement or arrange-
ment with a client to the effect that the lawyer
will not be liable to the client for any loss or
damage caused to the client in connection
with legal services to be provided on or after
the date of the agreement . . . to the client for
which, but for the agreement . .. the lawyer
would be liable”. Section 1.2.1 defines “client”
to include “a person to whom or for whom
legal services are provided”. Lawyers who
mediate provide legal services to the par-
ties to the mediation and should think twice
before inserting an immunity clause in the
mediation agreement.’

The diversity of mediation practice has
meant that the boundaries of acceptable
mediator behaviour are not clearly defined.
It would be wise for mediators to follow the
National Mediator Accreditation Standards

... the primary responsibility for the resolution
of a dispute rests with the participants.

legal representatives (excluding the parties
themselves), the decision to do this needs to
be carefully balanced with the fundamen-
tal principle of mediation, which is that the
primary responsibility for the resolution of a
dispute rests with the participants.

According to the Law Council of Australia’s
Ethical Guidelines for Mediators issued in
August 2011, “A mediator facilitates commu-
nication, promotes understanding, assists the
parties to identify their needs and interests,
and uses creative problem solving techniques
to enable the parties to reach their own agree-
ment”. Parties generally want to participate
in the process and are disappointed when
they cannot. There have been surveys done
revealing that parties have been left out of the
mediation for most of the day experiencing a
“legal takeover”, or were left literally sitting
outin the cold.*

Mediators can be granted immunity by
legislation, usually where the mediation is
court ordered and court-annexed, but the

(NMAS) Practice Standards (or their own
similar standards if set by a different body).
These standards, if they were to be read care-
fully and carried out in practice, address the
behavioural matters touched on here, includ-
ing impartiality and procedural fairness,
as well as many other core competencies
expected of mediators. Somewhere between
the lines are those intangible things called
empathy and courtesy, which equally con-
tribute to a successful mediation. @

ALEX FOGARTY is a member of the Victorian Bar and an
accredited mediator with the Victorian Bar. She is a
panel mediator with VCAT and a member of the LIV
ADR Committee.

1.[2003] VSC 410 (21 October 2003).

2. Bank of NSW v Freeman (unreported SCNSW, 31
January 1996, Badgery-Parker J).

3. National Australia Bank Ltd v Freeman [2000] QSC 295
Ambrose, J.

4. Tania Sourdin, “Poor Quality Mediation — A System
Failure?”, Australian Centre for Justice Innovation.
15/2/2010 pé.

5. Mary Anne Noone, “Liability Matters for Lawyer
Mediators”, (2007) 81(10) LIJ 52.
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IT IN PRACTICE

itcolumn®@liv.asn.au

SAVE THE DATA

Here are some common IT problems practitioners need to get to grips with.

Am | exposed if | don’t upgrade
my Windows XP computers?

Absolutely. Windows XP was a wonder-
ful operating system however no more
updates or security patches from Microsoft
means that the operating system becomes
more vulnerable to attack or malicious code
every day. Don't let your data or systems be
compromised.

How do | know if my backups
are working?

A high percentage of practice managers don’t
know enough about their backups. It’s one
thing to say the I'T guy takes care of it, how-
ever actually knowing whether your data
is backed up, and even recoverable, affords
a good night’s sleep. Any backup software
will support notifications so don’t leave it up
tothe IT guy to tell you when something goes
wrong. Make sure you receive a notification
on success or failure of your backups.

services include email, internet banking and
even video conferencing.

Is my data safe in the Cloud?

The answer to this can be found in the
terms and conditions of the service provider
engaged to provide the Cloud service. As the
Cloud has exploded into every industry, there
are many service providers looking to ben-
efit from its growth with a generic offering
that may not be suitable for a firm’s specific
requirements. Also be aware that a lot of
providers don’t even have their infrastruc-
ture located in Australian data centres and
are subject to different privacy and security
regulations.

More storage, again? Managing
data growth and security

A technology side effect we continue to see
is the amount of data that is created every
day, whether from documents, large digital

Cloud also offers many benefits that would
normally cost you a significant amount to achieve
should you have your own file server . ..

Can | be productive with a tablet?

There are definite benefits when using a tab-
let, but you need to make sure that a number
of points are addressed. As most practice
management applications will only run on a
Microsoft operating system, make sure you
try Windows 8 before making the investment
asit works very differently from Apple’siPad
for example. If you don’t mind the different
user interface, next step is to make sure your
applications actually support Windows 8.
Finally, Talways recommend selecting a tab-
let that supports a docking station, which
allows you to connect your tablet to a larger
external monitor and devices when back in
the office.

What is Cloud?

Cloud is quite simply a large number of pow-
erful computers connected to each other
delivering services via a network or inter-
net connection. Common examples of these

82 LIJ JAN/FEB 2015

scans or enormous file and email databases.
It is becoming rare that data is deleted or
even archived, so it becomes very easy for
the amount of information available to actu-
ally become a problem. Servers have a finite
amount of space available when compared to
Cloud offerings. If you find that you need to
keep all of your information, consider archiv-
ing or moving your data to a Cloud service
that is secure, easily accessible and that you
are comfortable with.

Why use the Cloud instead
of afile server?

There are many different ways to answer this
question, though cost and convenience tend
to be the two main factors that influence the
decision on which direction to take. As a file
server can cost you thousands of dollars to
purchase, maintain, support and upgrade,
considering a Cloud service starting at
around $100 a month (depending on data and

users) is an excellent alternative. Cloud also
offers many benefits that would normally cost
you a significant amount to achieve should
you have your own file server including off-
site backups, fast and easy access from any
location and device along with high levels of
data protection and security.

Is the paperless firm just a myth?

While it can certainly be challenging to com-
pletely remove paper from any firm, there are
definitely methods to capture existing physi-
cal files for secure digital storage along with
reducing unnecessary printing and paper
and print wastage. These include follow-me
print where a user must swipe a card at the
printer before the job is completed, stopping
“forgotten” prints and making sure sensi-
tive documents are only available to those
who printed them. Finally, complete Scan to
Cloud and even Scan to Matter solutions are
also available for document capture includ-
ing automatic Cost Recovery.

My IT costs are out of control,
what can I do about it?

Look around, ask what other firms are doing
with their IT. As technology continues to
become more flexible in terms of delivery to
applications and data from any location and
device, operating costs are also beginning to
drop. Inafew years, spending thousands ona
server will be a thing of the past and a major-
ity of services will be stored and secured in
data centres. Consider adopting a fixed cost
model per user for all services from desktops
and laptops to cloud services, offering an easy
to manage head count cost for all hardware
and software utilised by the practice.

How can | keep up with technology?

Consider renting technology so that it can be
refreshed and upgraded easily without any
capital outlay. As law firms tend to be slow
when refreshing their hardware, staff pro-
ductivity can be affected very quickly, thus
reducing their efficiency in simple day to day
tasks as they wait for an application or infor-
mation to respond. @

NICHOLAS CARR is managing director of BOAB IT
(www.boabit.com.au) which is part of the LIV Member
Benefits Privileges Program.



GREEN PRACTICE

ften it seems like a massive effort to

be more environmentally friendly,

constantly considering power, paper
and water use and feeling constrained in
what we do.

But many of the most impactful changes
are also the easiest; it’s all about putting in
place systems that encourage us to be green
every day without even thinking.

Lighting and electricity

One of the easiest and most financially ben-
eficial upgrades is to encourage your firm to
switch to LED lighting. In a recent move, the
Sydney Opera House upgraded all of its con-
cert hall lights to LEDs. These lights have a
life span of about 50,000 hours each and use
much less power. The move to LED lighting
is expected to reduce the electricity bill at the
Opera House by 75 per cent (about $70,000
per annum) and will mean 2000 fewer light
bulbs each year.

Creating easy switching off processes can
also save firms a great deal of energy and
money. Too many offices have lighting con-
trol boxes tucked away - moving switches
close to exit doors and encouraging the last
person to leave to simply switch them off is
one of the easiest ways to reduce energy con-
sumption. LED lights also have the advantage
that they can be switched on and off around
6600 times before they will lose their energy

EIE LEGAL
EOHE PRACTICE

RESOURCES

greenpraccolumn@liv.asn.au

THE NEW NORMAL

There are a few key ways to make your everyday systems green and enable
your office to be environmentally friendly with minimal effort.

- meaning even if you switch them on and off
five times a day you're still looking ata 3.5 year
life span.

Toilet paper

An easy way to have a more ethical and envi-
ronmentally friendly office is to use ethical
brands of toilet paper such as Who Gives a
Crap (http://au.whogivesacrap.org/) which
is 100 per cent recycled and gives 50 per cent
of its profits to WaterAid to build toilets and

right one without even thinking.

Another way to support responsible use of
waste is to put cartridge and battery disposal
bins next to your printers so that toxic prod-
ucts can be easily recycled.

Air conditioning

One of the easiest ways to reduce your energy
consumption is to modify the temperature on
your air conditioning to reflect the season. For
maximum comfort the thermostat should be

Creating easy switching off processes can also
save firms a great deal of energy and money.

improve sanitation in the developing world.
Better yet, it has free same day delivery. This is
exactly the kind of systematic and easy change
thata firm can make with minimal extra effort.

Waste

So often we are encouraged to recycle but it’s
such a hassle to sort out our different types of
waste. Thisis why it’s great that an increasing
number of firms have introduced three types
of bins: landfill, recycling and organic waste.
When three types of bins are simply part of
the kitchen, people are often happy to pick the

set between 23-25°C in summer and 18-21°C
in winter.

In summer, increasing the temperature
of your air-conditioning system by 1°C may
reduce energy consumption and your bill by
around 10 per cent.?

Many people want to support the environ-
ment and it can be done easily if you make it
part of your firm’s everyday systems. @

CLAIRE TONER is a solicitor at King & Wood Mallesons.

1. Origin Energy, Heating, Ventilation and Air Conditi-
oning, www.originenergy.com.au/4397/Heating-ventilation-
and-air-conditioning.
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LIV Trust Accounting Online

A COST EFFECTIVE PRACTICE MANAGEMENT SOLUTION

View a demonstration at https://ta.liv.asn.au
For more information: T: 9607 9440 E: tahelp@liv.asn.au
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LEGAL ACTION

LEGAL ACTION

NEW JOB? NEW LOCATION? NEW STAFF? Maddocks _ . Thomas Daly Wolf
Michelle Dixon has been appointed chief exec-  Clamenz Evans Ellis Lawyers has changed its
For a free LU listing, email your details and colour utive officer. name to Thomas Daly Wolf
photograph (minimum 30mm wide x 40mm high ’
at 300dpi) to jmills@liv.asn.au. This column also Rigby Cooke Lawyers H
draws on information sent to the LIV Member U Pdate You r 2015 Dla ry

Sam Eichenbaum, formerly of M+K Lawyers,

Services section. has joined as a partner in the workplace rela-

Please make the following amendments to your 2015
LIV Legal Directory and Diary.

On the move

Burrell Family Law

Suzanne Stewart, formerly of Ryan Carlisle

Thomas, has joined as a family lawyer.

Higgins Legal

Peter Higgins has joined as a solicitor.

Kliger Partners

Colin McCaul, formerly of Cridlands MB
Lawyers, has joined as a senior associate in

the property team.

to their chosen profession.

ADIANTO, Ellen
AITKEN, Harry

ALDRED, Jasmin
ALLEN, Nicholas

AL-QAWASMI,
Abdulhameed

AMANATIDIS, Alycia

AMIRTHALINGAM,
Anuseehan

ANDERSON, Lia
ANTHONY, Conganige
ARCHER, Sarah
ASHBY, Alice

AZFAR, Mark

BARRY, Pippin
BATSAKIS, Stephanie
BATTEN, Nicholas
BERKOWITZ, Frances
BOSZ, Andrew
BRODIE, Frederick
BROWN, Claire
BULMAN, Scott
BURCHELL, Laura
BURKE, David
BUSCEMA, Michael
BUTCHERS, Alyssa
CAMILLERI, Christian
CAMINHA, Kylie
CAREW-REID, Jane
CAREY, Mark

CHAN, Andrew

CHANDRAMOULI,
Archana
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CHAUDHARY, Mona
CHURCHES, Phoebe
COLE, Jake

CORMIE, Edward
CRAFTI, Nilay

CRAIG, Jessica
DENHAM, Aisling
DIXON, Hannah
DODD, Joanna
DOWLING, Jacqueline
DOWNS, Michele
DRAKE, Hannah
D’SOUZA, Stephanie
DUNNING, Lauren
EASTOE, Lucy
EIPPER, Luke
ELEFTHERIADIS, Anna
ENGLISH, Kellie
ESLER, Elaine
FINLAY, Sally

FIRTH, Amanda
FOLEY, Rebecca
FOSTER, Roberta
FREIDIN, Lara
GERMANTIS, Erin
GHAZALE, Jinane
GILMORE, Sarah
GLEEDMAN, Raphael
GOLDING, Hollie
GORTON, Timothy
GOUGH, Robert
GRUTZNER, Kate
HANCOCK, Trent

2015

tions team.

New contact details

Best Hooper

Level 9, 451 Little Bourke Street, Melbourne

3000.

Dangerfield Exley Lawyers

Suite 1242, 1 Queens Road, Melbourne 3004.

Higgins Legal

43 University Street, Carlton 3053. Ph: 9013
0023 Fax: 8456 5994 Email: admin@higgins

legal.net.

HATTIE, Blaine
HAYLOCK, Emma
HICKEY, Thomas
HILL, Anthony
HOARE, Joshua
HOOGEVEEN, Anthony
HOSIKIAN, Narod
HOWARD, Michael
HUI, Carrie Kar Yan
JANIC, Nina

JEBB, Stuart
JOHNS, Katherine
JONES, Bradley
JONES, Lisa
JORDAN, Nicholas
KEKS, Fiona

KENT, Zoe

KWAS, Kathryn
LAW, Rachel

LE, Kim Thi

LEUNG, Loren Lok-Yan
LI, Cheuk Hin

LIAO, Huiwen

LIM, SiYing

LIN, Yi

LIROSI, Talia

LOBB, Rebecca
LOUEY, Rebecca
LUBOFSKY, Grant
LYNCH, Margaret-Mary
MACASKILL, Angus
MANIATIS, Nathan
MANNING, Katie

MARTYN, Alison
MASON, Elizabeth
MATHER, Jeeviya
MATTHEWS, Tess
MCCONNELL, Nicholas
MCCOWAN, Andrew
MCCURDY, Ashlyn
MCDERMAID, Craig
MCGHIE, James
MCKAY, Georgina
MCMILLAN, Adrian
MCNAMARA, Angela
MEAD, Samuel
MILTON, Morag
MINOR, Camille
MITCHELL, Sarah
MOLONEY, Kevin
MONROE, John
MORRISSY, Samuel

MUCKERSIE,
Jacqueline

MULCAHY, Sarah
MURPHY, Emma
NG, Natalie
PARKER, Chloe
PIRERA, Timothy
POLLARD, Catherine
POOLE, Sarah
POTTENGER, Sally
PRETTY, Bernard
PRICE, Kathrine
RADZAJ, Nicole
RAJADURAI, Inakshi

p45 please add:

Callahans Lawyers

Suite 6, 93-97 Plenty Road, Bundoora 3083
Ph: 9467 7299 Fax: 9467 7399
Email: callaw@bigpond.net.au

p64, please add:
Hall, John

9A Matthieson Street, Highett 3190

Ph: 0429 313 211

Email: jhmelbourne@bigpond.com
Web: www.johnhall-mediation.com e

NEW ADMISSIONS

The following people were admitted to practice as Australian lawyers and as officers of the Supreme Court of Victoria on December 9 2014. The LI welcomes them

RALPH, Olivia
ROBERTS, Phoebe
ROUGHEAD, Sarah
ROWE, Maxwell
RUSSELL, Benjamin
RYAN, Eugene
SAYEGH, Nidal
SCHNEIDER, Scott
SHANMUGAM,
Thirumalai Selvi
SHEHATA, Dina
SHERRY, Timothy
SIDNAM, Tessa
SINGER, llana
SINGER, Joshua
SINNI, Robert James
SIVA NATHAN, Meera
SOON, Sarah Ai-Lian
SOUTHWELL, Sarah
STAFFORD, Sophie
STEPHENSON-
BARRETT, Kora
STEWART, Jeremy
STOJANOSKA, Snezana
STOJANOVA, Nadia
STOWELL, Katherine
STREET, Rebekah
SUJITHKUMAR, Thara
SULLIVAN, Tessa
SUTTON, Bridget
SWIFT, Julia
SYMES, Catherine
TAGLIABUE, Jesse

TAYLOR, Alicia
TAYLOR, Hilary
TELLING, Edward
THAI, Slany
THOMAS, Susan
TOBIN, Caitlin
TONKIN, Troy
TRAN, Main-Shing
TSALANIDIS, Elena
TURNBULL, Sonia
TWOMEY, Gerard
TYERS, Leonora
VALKENBURG, Jenna
WALFORD, Daniel
WANG, Zai Liang
WELLINGTON, Bethany
WERKMEISTER, Jade
WHITE, Samuel
WHITTAKER, Anna
WHITWELL, Huw
WILDE, Emily
WILLIAMS, Joanna
WILLSON, Jarryd
WILSON, Catherine
WOOD, Thomas
Xl, Yu

YANG, Li

YUAN, Annie
ZERVAS, Kyriacos
ZHOU, Suzanne
ZHU, Katy Xigin
ZIMET, Rebecca
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LEGAL AID ON THE AGENDA: From left Gordon Lewis, John Dawson, Arthur Heymanson and Geoff

Walsh.

A year to remember

My LIV presidential year 1974-75
was a wonderful experience for
Judith and 1.

We went to Fiji for a south west Pacific law
conference soon after the constitution for
democratic government in that racially divided
country was established.

In 1975 at Easter we went to a conference in
New Zealand where we heard about the recently
established injury compensation scheme

of which | have become critical because no
information is collected in relation to occurrence
of injuries for which compensation is claimed. No
record is made for any injury prevention action

FAIRFAX SYNDICATION

to be taken. | found on my trip there last year this
situation prevails.

1975 was, as we have all been recently reminded,
the last year of the Whitlam government. There
was a significant intervention in the field of
government funded legal aid. The almost expired
system of providing assistance for returned
servicemen was rejuvenated and expanded with
suburban offices set up. | was invited to attend
these openings. | made reports to the Council
where there was no discussion of the matter.

The Council members opposed to this federal
government move into legal aid were so
incensed that they took the steps of organising a
requisitioned general meeting of the members
calling on the LIV Council to take proceedings

to stop the government from carrying

on legal aid offices. The well attended

meeting at Dallas Brookes Hall at the Masonic
Centre called for a poll of members to vote in
favour of the motion. Proceedings were instituted
but discontinued when the government showed
no intention of further supporting the legal aid
offices after the dismissal.

The picture of the chairman’s table at that
meeting is published here with permission of
The Age.

There was a move in the Council to make the
position of LIV secretary, which had been
Arthur Heymanson's title since he took the
position after his return from war service, chief
executive. The vice-president John Richards
was very keen that we should be more active

in providing services for members rather than
just keeping members compliant with the
regulations. We persuaded Arthur to take his
overdue retirement and after due process the
Council appointed Gordon Lewis, a solicitor from
Hamilton, to be the new chief executive of the
LIV at the closing stages of the year.

My career took a change when Judith and |
bought a farm and moved there in the 1980s.

I was then active in agri politics, particularly in
aspects of farm safety. ®

JOHN DAWSON AM is an LIV life member.
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TIM ROBINSON
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ROBINSON
GILL.

701 Station Street, Box Hill, Victoria 3128
T: 03 9890 3321 F: 03 9898 4266

E: legal@robinsongill.com.au
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Law Institute of Victoria in Family
Law, Personal Injury Law and
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LIV UPDATE

LIV UPDATE

LIV COUNCIL UPDATE

The LIV Council meets each month to decide
issues of importance to members, the legal
profession and the community.

At the 18 December meeting, LIV Council
farewelled departing councillors past-presi-
dent Reynah Tang, Tracey Smail and Mark
Woods, who retires after a record 23 years.
Council identified key focus points, including
legal aid funding review, for future lobbying
of the new state government, discussed recent
developments in the introduction of legal
profession uniform laws (LPUL), due to be
implemented in Victoria and NSW on 1 July,
and endorsed the LIV’s professional develop-
ment strategy for 2015-2017.

Professional development strategy

The strategy seeks to position the LIV as
the leader in the area of professional devel-
opment for Victorian legal practitioners by
enhancing online and peer-to-peer learn-
ing opportunities. The LIV’s approach to
PD is underpinned by the LIV’s critical role
in partnering with its members throughout
their professional lives.

LPUL

On 28 November, 2014 the Legal Services
Council (LSC) released draft rules and
admission rules for public consultation. The

LIV sought feedback and commentary from
members on the uniform costs disclosure
form for law practices, a critical component
of the draft general rules. The form has been
a significant issue in NSW and Victoria, in
particular whether the form is fit for purpose
and whether it meets the expectations of s174
of the Legal Profession Uniform Law Application
Act 2014. After substantial debate, Council
resolved to recommend to NSW and the LCA
a simplified disclosure form developed by the
LIV Cost Lawyers Committee.

Council also noted progress on LIV sub-
missions on draft trust accounting rules and
admission rules. A formal submission on pro-
posed health assessment powers of the Board
of Examiners will be made to the LSC.

LCA board

Council noted the retirement of Reynah Tang
from LIV practitioner representative director
on the Law Council of Australia (LCA) board.
It endorsed the appointment of immediate-
past president Geoff Bowyer in that position
for 2015, in accordance with the Council res-
olution of 19 December 2013.

LIV lobbying priorities

Council noted the LIV’s high level analy-
sis conducted on the Victorian ALP 2014
election platform and the subsequent advo-
cacy undertaken. The 2014 Call to Parties

document was published in the August LI¥

to which major parties responded in the

September LIJ. LIV polices that align with

the new government were identified on the

following issues:

o Legalaid review

e Independent and well-resourced review
of the Charter of Human Rights and

Responsibilities
¢ Broadening IBAC’s jurisdiction
o Legislating for advance care directives
¢ Royal Commission into Family Violence

Prevention.

It was also noted that LIV president Katie
Miller and CEO Nerida Wallace have met
with Attorney-General Martin Pakula in
support of a review of legal aid.

Annual reports ratified

Annual reports ratified were LIV Accredited
Specialisation Board Annual Report 2014,
Accident Compensation Committee (ACC)
Annual Report 2014, Future Focus Portfolio
2014 Annual Report, Joint LIV/AMA/VicBar
Medico-Legal Standing Committee Annual
Report 2014, and Diversity Taskforce and
LIVout Annual Report 2014. @

LIV GOVERNANCE AND REPRESENTATION

PRESIDENT

LIV COUNCIL MEMBERS

LIVSUBURBAN LAW

Katie Miller Megan Aumair

Gerry Bean
Caroline Counsel
Cameron Forbes

PRESIDENT-ELECT

Steven Sapountsis

ASSOCIATION PRESIDENTS PRESIDENTS

LIV COUNTRY LAW ASSOCIATION

VICE-PRESIDENT

Michael Holcroft

Belinda Wilson Simon Libbis

Anthony (Tom) May
IMMEDIATE PAST PRESIDENT

Pasanna Mutha-Merennege
Geoff Bowyer Sam Pandya
5TH EXECUTIVE MEMBER Misty Royce
Sue Kee Angela Sdrinis

Stuart Webb

Jing Zhu

To find out more about LIV Governance and Representation
or to contact LIV Council members see www.liv.asn.au

or phone the secretary to the Council on 9607 9372

or email councilsecretary@liv.asn.au.
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EASTERN SUBURBS LAW BALLARAT & DISTRICT LAW NORTH EAST LAW ASSOCIATION
ASSOCIATION ASSOCIATION Danny Frigerio 5720 1500
Zubair Mian 9888 5885

Rob Gray 5331 2966 ST TS VA
INNER CITY LAW ASSOCIATION BENDIGO LAW ASSOCIATION ASSOCIATION

Lily Ong 9642 1668

NORTH WEST SUBURBS
LAWYERS' ASSOCIATION
David Gonzalez 9379 7306
NORTHERN SUBURBS

LAW ASSOCIATION
Antonella Terranova

9432 0266

SOUTHERN SOLICITORS GROUP
Celina Roth 9592 7744
WESTERN SUBURBS

LAW ASSOCIATION

Tania Mykyta 1300 783 668

Jennifer Digby 0400 871 208

GEELONG LAW ASSOCIATION
Anne O’Loughlin 5273 5273

GIPPSLAND LAW ASSOCIATION
Daniel Taylor 5152 6262
GOULBURN VALLEY LAW
ASSOCIATION

Charles Hart 5820 0200
MORNINGTON PENINSULA
SOLICITORS ASSOCIATION
Stephen Shipp 9783 7700

Bert Hilton-Wood 5023 1522

WESTERN DISTRICT LAW
ASSOCIATION

Anthony Robinson 5562 1044

WIMMERA LAW ASSOCIATION
Sharon Leffler 5381 2222



NEW COLUMN

LAW COUNCIL OF AUSTRALIA

SECURITY v FREEDOM

he recent debate over mandatory

I telecommunications data retention

raises important questions that apply

toeach of us regarding privacy, freedoms and
security.

If passed, the proposed Telecommunications
(Interception and Access) Amendment (Data
Retention) Bill 2014 will force telecommunica-
tion companies to keep telecommunications
data (or metadata) for two years. While poten-
tially a more limited number of agencies will
have access to this data, they will be able to
obtain it without a warrant.

The Telecommunications (Interception and
Access) Act 1979 (Cth), to which the amend-
ments are being proposed, is now 35 years
old and, in an increasingly virtual climate,
clearly requires updating to effectively detect
crime and prevent threats to national secu-
rity. However, the Law Council of Australia
(LCA) argues that the changes must be made
with proper analysis and necessary safe-
guards to protect individual freedoms.

Any laws requiring data retention beyond
the business needs of an organisation must
be reasonable, necessary and proportionate
to a legitimate purpose. It is here where the
current data retention Bill’s shortcomings
emerge - it does not clarify for what purpose
the data is being held. The full nature and
scope of the retained data is also unclear and
subject to change by the government through
regulations.

Although the public is assured that the
content of the data will not be retained,
metadata can still reveal personal informa-
tion such as who a person contacts, how often
and where, thus raising privacy issues. This
has implications for client legal privilege and
professional confidentiality, because telecom-
munications data may disclose some detail

Catch the Counterfeit = /in

Win a bottle of 2012 Turkey Flat Shiraz valued at $45 (RRP)

Simply catch the counterfeit classified advertisement in the L/J each month.

The monthly winner will be randomly selected.

To enter send your answer to Icrowle@liv.asn.au before the end of the month.

Congratulations to the November Catch the Counterfeit winner,

Claire McKenzie, Clayton Utz

about when, where and how often a client
seeks legal advice.

The LCA is calling on the government to
maintain the existing warrant process for
telecommunications content and to develop
a new warrant process to access metadata.
The LCA believes that a warrant is required
as a necessary protection of privacy because
of the personal information that metadata
can reveal. A warrant would ensure that
information is only collected where there are
sufficient grounds for doing so.

The LCA notes that efforts have been made
in the proposed Australian data retention
scheme to address a number of concerns
raised by the Court of Justice of the European
Union (CJEU). The Court declared the EU
Data Retention Directive invalid on the basis
that it did not contain sufficient safeguards to
ensure that it was a necessary, proportionate
and legitimate response in accordance with
obligations under the Charter of Fundamental
Rights European Union. For example, the pro-
posed Australian scheme seeks to limit the
nature of the data to be retained and to exclude
web-browsing history.

However, the power of the Minister to
alter by regulation the telecommunications
data set and the range of agencies that have
access to such data may not address the con-
cerns of the CJEU. Furthermore, the scheme
does not provide for any exception to persons
covered, with the result that it applies even to
persons whose communications are subject to
the obligation of professional secrecy, such as
the communications of a lawyer and client, a
journalistand source, or a doctor and patient.

The experience with the EU Directive dem-
onstrates that specific safeguards need to be
developed for the proposed laws to be reason-
able, necessary and proportionate. One such
safeguard is to isolate and identify the nature

Rated 95
points by
Huon
Hooke

of the telecommunications data to be retained.
The LCA believes that a nexus must be estab-
lished between the retention and access to
such data and an identified intelligence and
law enforcement objective. Additional safe-
guards include a robust warrant process;
strict limitations on secondary disclosure of
retained telecommunications data and on the
ability of retained telecommunications data
to be used for civil matters; specific oversight
and reporting requirements; and appropri-
ate destruction of telecommunications data
obtained or retained.

The Bill would also need to be altered to
accord with a number of the Parliamentary
Joint Committee on Intelligence and Security’s
recommendations in its Report of the Inquiry
into Potential Reforms of Australia’s National
Security Legislation (http://tinyurl.com/nkp-
jpbp) from June 2013. For example, to ensure
that the mandatory telecommunications data
retention regime should apply only to meta-
data, not content, and that internet browsing
data be explicitly excluded. While the Bill
attempts to exclude such data, there are real
questions as to whether it does so effectively.
In addition, by leaving the technical imple-
mentation of the definition of metadata to the
regulations, what is included can be varied
from time to time as directed by the Minister,
subject to disallowance by Parliament.

The LCA has made a submission to the
Parliamentary Joint Committee on Intelligence
and Security on the Telecommunications
(Interception and Access) Amendment (Data
Retention) Bill 2014 and will continue to mon-
itor this important issue as it seeks to uphold
an appropriate balance between a secure state
and a free nation. e

DUNCAN MCCONNEL is president of the Law Council of
Australia.

LAW
} INSTITUTE
VICTORIA

just quote “LIV”
before you

check out
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www.auscellardoor.com.au
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whatsOn

LAW
INSTITUTE
VICTORIA

For more information and to register go online at www.liv.asn.au/whatsoncalendar, call 9607 9473 or email register@liv.asn.au

ALL EVENTS HELD AT THE LIV, 470 BOURKE STREET, MELBOURNE, UNLESS OTHERWISE STATED

PROFESSIONAL
DEVELOPMENT

Legal Research:

Case Law Workshop

2.5 CPD UNITS

When: Thursday 5 February, 5 March,

9.30am—-12pm

Learn how to search for case law more

effectively using free internet resources
and subscription databases.

National Costs Lawyers
Conference

6 CPD UNITS

When: Friday 6 February, 9am—5pm

A panel of experts from around Australia
will share the latest developments in costs
law and practice.

Legal Research:

What Can | Get For Free?

2 CPD UNITS

When: Tuesday 10 February, 2—4pm
Designed for those new to legal research,
learn how to find up to date and
authoritative Victorian legislation, cases
and journal articles.

Common Mistakes in
Conveyancing & How

to Avoid Them

1 CPD UNIT

When: Friday 13 February, 1-2pm
Learn how to spot potential issues: land
descriptions, encumbrances, GST and
special conditions.

» 1
> |

When Family Law Meets
Bankruptcy Law

1 CPD UNIT

When: Tuesday 17 February, 1-2pm

Discussion about recent changes to the
law will include possible implications for
bankruptcy trustees in property proceedings.

Legal Research:

Online Resources

- Avoiding Common Mistakes

1 CPD UNIT

When: Tuesday 17 February, 17 March,
1-2pm

Ideal for people new to the legal
profession such as Graduate, New
Solicitor and Student members.

Legal Aid Funding for
Criminal Trials

1 CPD UNIT

When: Wednesday 18 February,
5.30-6.30pm

Learn how Legal Aid funding is set to
change in early 2015.

Changes to the Children,

Youth & Families Act

1 CPD UNIT

When: Tuesday 24 February, 1-2pm
Relevant issues of the Children Youth and
Families Bill 2014, which affects children’s
rights, will be discussed.

Retirement Village & Aged
Care Facilities Contracts

1 CPD UNIT

When: Thursday 26 February, 1-2pm
Learn about changes to the Retirement
Villages Act 1986 (Vic) and the different
types of retirement village contracts and
other prescribed documents.

?

Legal Research:

Legislation Workshop

1 CPD UNIT

When: Thursday 26 February,
9.30am-12pm

Search for Victorian and Commonwealth
legislative materials and find authoritative
content from various sources, including
websites.

Getting It Right: Different

Rules for Different Courts

1 CPD UNIT

When: Wednesday 4 March, 5.30—-6.30pm
Learn the different rules on expert
evidence in each Court to ensure
practitioners do not encounter difficulties.

ESSENTIAL SKILLS

LIVing Ethics — 8 Things to
Watch For

1 CPD UNIT

When: 2, 4, 9, 11, 18 & 25 February;

2 &4 March

This complimentary seminar for LIV
Practising and New Solicitor members

will work through hypothetical scenarios,
including the overarching obligations stated
in the Civil Procedure Act 2010 (Vic).

Ethical Dilemmas Facing
Mediators

1 CPD UNIT

When: Thursday 12 February, 8—9.30am
Discusses tricky ethical dilemmas such

as what to consider when one party to

a mediation seems to have been given
incorrect advice by their lawyer.

»

Effective Communication Skills
1 CPD UNIT

When: 16 & 23 February

Tips and traps on making the most

of face-to-face, telephone and email
communication.

Law Firms & Partnerships

of Discretionary Trusts

- A Guaranteed Tax Audit?

1CPD UNIT

When: Tuesday 17 February, 5.30—
6.30pm

Addresses various ATO matters including
the technical basis for the ATQ position to
which the Part IVA anti-avoidance rules

may apply.

Bookkeepers Trust

Recording Workshop

2.5 CPD UNITS

When: Thursday 19 February,
9am-12.30pm

Suitable for bookkeepers new to trust
account recording and anyone wanting to
understand the changes brought on by the
Trust Account Regulations 2005.

Social Media in the Workplace

1.5 CPD UNITS

When: Thursday 19 February, 3.30-5pm
Panel discussion with social media experts
addressing topics such as how to write
social media policy.

Managing People

1 CPD UNIT

When: Tuesday 3 March, 5.30—6.30pm
The presenter will draw on day-to-day
experiences offering practical solutions to
people management challenges.

&

Due to popular demana, the LIV is pleased to offer a face-to-face E-conveyancing Intensive for legal practitioners in regional areas.

Horsham
When: Wednesday 18 March, 9am—1pm

Bendigo
When: Tuesday 17 February, 9am—1pm

Geelong
When: Tuesday 24 February, 1-5pm

Traralgon
When: Thursday 12 March, 1-5pm

Mildura
When: Friday 20 March, 11am-3pm

Ballarat
When: Thursday 17 March, 1-5pm

Shepparton
When: Thursday 19 February, 9am—1pm

Albury/Wodonga
When: Thursday 5 March, 9am—1pm



ADVERTISING

The LI/ is the major publication of the Law
Institute of Victoria Ltd and the key publication
for legal practitioners in Victoria. This award-
winning publication contains specialist articles
from a wide variety of sources that cover all
aspects of law and legal practice.

creuations 12,785 — CAB audited
AUDITEOARD  September 2014

This includes LIV members as well as
non-member subscribers. Membership
includes solicitors from private practice,
government and corporate sectors, associate
members and legal students. This represents
more than 90 per cent of all solicitors in
Victoria. Non-member subscribers are drawn
from major legal firms throughout Australia
and overseas, members of the Australian
judiciary, barristers, major national and
international law libraries, and allied
professionals in accounting and finance.

Display Advertising Rates
(FULL COLOUR, GST EXCLUSIVE)

Double-page spread  $3884.00
Full page $2665.00
Half page $2130.00
Third page $1507.00
Quarter page $1196.00

These are casual rates only. Discounts are
available for long-term advertising.

Display & Insert Advertising Inquiries

Lisa Crowle

Advertising Sales Executive

Law Institute Journal

GPO Box 263, Melbourne, VIC 3001
Ph 9607 9337 Fax 9607 9451 or
Email Icrowle@liv.asn.au

Classified Advertising Rates
(GST INCLUSIVE)

Boxed advertisement — prices start at $116.25
for a casual 4cm x 1 column, black and white
advertisement.

Boxed colour advertisements
25% premium applies.

Wills & Estates Line Advertisements
$120.00 per edition

Classified Advertising Inquiries

Lisa Crowle

Advertising Sales Executive

Law Institute Journal

GPO Box 263, Melbourne, VIC 3001
Ph 9607 9337 Fax 9607 9451 or
Email Icrowle@liv.asn.au

Deadline for all advertising is 25th of the month,
two months prior to publication.

Advertising space is also available in the
Young Lawyers Journal, Law in Brief and annual
LIV Legal Directory and Diary. For inquiries
regarding display and classified advertising:
Ph 9607 9337.

For further information see the Ll rate cards
at www.liv.asn.au/Practice-Resources/
Law-Institute-Journal/Advertise-in-the-LlJ.

Advertisers are reminded that the Competition and
Consumer Act 2010 (Cth) (including the Australian
Consumer Law), Fair Trading Act 1999 (Vic) and similar
legislation in other states provide heavy penalties for
false, deceptive and/or misleading advertising. It is not
possible for the publisher or editor to check the accuracy
of the claims or quality of services offered by advertisers
and, therefore, this responsibility must lie solely with the
person or company submitting material for publication
in their advertisements.

ACCOUNTANTS

g

SELLERSMULDOONBENTON

The Value is in The Detail

¢ Financial Forensics

e Litigation & Commercial Support
 Business Valuations

¢ Corporate Recovery

e Bankruptcy and Part X

¢ Fraud recovery and risk mitigation

Differentiating with practical and commercial solutions

-

Forensic Accountants.
We provide expert advice in:

e Litigation Support

e Business Valuations

e  Financial Investigations
Contact: Michael Rosner
@ (03) 9596 9101 or 0418 554 559

> experiencecounts1@bigpond.com
“B www.experiencecounts.net.au

Forensic Accounting Services

Expert Witness Services

* Commercial * Personal Injury
Litigation * Loss of Earnings

* Family Law * Due Diligence

* Business Valuations ¢ Deceased Estates

Tom Fitzgerald
Chartered Accountant
T: 03 9884 0393

M: 0412 331 197
E: fitzgerald50@optusnet.com.au

Robert J Nixon & Associates

For all your Accounting and Taxation needs including:
< Audit of Trust Accounts < Forensic Accounting
% Business Consulting 4 Taxation Advice
Contact Bill O'Shea
Ex Forensic accountant Victoria Police Force, A.S.I.C.
11 Royton St, Burwood East VIC 3151
Ph: (03) 9803 3504 Fax: (03) 9802 7923
E: info@robertjnixon.com
W: www.robertjnixon.com

BANKRUPTCY

BANKRUPTCY &
LIQUIDATION

White Cleland has extensive experience
in all areas of personal and corporate
insolvency. We accept referral and agency
work relating to:

- Court appearances

« Winding up

+ Bankruptcy

- Preference claims

+ Restructuring

« General insolvency advice
Contact our team of professional and
experienced solicitors:
Rob White
Ersilia Barbone
Danielle McCredden

WHITECLELAND

LAWYERS & CONSULTANTS

Ph 03 9600 4650 | Fax 03 9670 1260
melb@whitecleland.com.au
www.whitecleland.com.au
Level 2, 552 Lonsdale Street, Melbourne 3000
DX 38214 Flagstaff

BUILDING &
CONSTRUCTION
CONSULTANTS

N
cTurEs | o Expert Witness
o Structural
& Civil
Expert Consulting Engineer Engineering

30 year’s experience o Building

& Foundation

Patrick Irwin NPER, FEA, RBP
Matters

T: 9676 9502 * Protection
M: 0417 367 486 Works
E: pi@irwinstructures.com.au
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, COSTING SERVICES
Dr.lan M. Eilenberg

= PhD (RMIT), FAIB (Red), MASCB, MBDPS

2 Building Consultant

2 X Forensic Technologist b r I tt O n
Cl’aCkS S Certified Mediator ) COST LAWYERS
In the Wall s .' , (o * Advice and Expert Witness for arbitration/

litigation and VCAT work
* Building Costings and Forensic Investigations

COIlSllltiIlg Structural Engineers * Progress and final payment inspections
* Insurance Investigations

VCAT Compliant Reports * Country Work Undertaken PROMPT RESULTS DRIVEN SERVICE

Expert Witness: Building Address: 25 Imperial Ave, Caulfield SouthVIC 3162
Commercial, Industrial & Residential Mobile: 0419 358 449 ALL COSTING SERVICES PROVIDED
UIEBU P i) ErBbra O3 APPEARANCES IN ALL JURISDICTIONS

Andrew Stuart Smith Email: ian@ianeilenberg.com
BSc BE MIE (Aust.) BDPS Website: www.ianeilenberg.com IN HOUSE COSTING

Assoc. Member LIV EXPERIENCED IN COSTING ELECTRONIC FILES

Ph: 0418 592 499 CONSULTANTS —
COU nse”or Suzie Britton

Costs Lawyer

Psychotherapy -

VCAT compliant reportin
P P 9 Discrete practice specialising in lawyers, 0415 456 683

Expert witness services their clients and other executives. PO Box 2024 suzie@brittoncosts.com

Commercial & residential o Emotional issues Preston VIC 3072 www.brittoncosts.com
inspections ¢ Depression and anxiety

. ® Stress management
Costings for defects & e Abuse and trauma (PTSD)

completion o Parenting issues (especially in family law crisis) IN'HOUSE COSTI NG

Pre & post commercial Flexible hours including weekends &associated legal costs services

. - lease audits Vered Ehrenreich 0429 991 960 Your Place or Ours
40+ years experience Verede@optusnet.com.au Over 32 years experience
L/

Fast Service. Low Rates.
NE {300 266 244

CONSULTING ENGINEER Telephone/Fax and Answering service.
info@buildspect.com.au MEDIATOR AND ARBITRATOR Ph: (03) 0850 3862

m BUILDSPECT.COM.AU RICHARD M. LIGHTFOOT Email: carolepdunn@optusnet.com.au

- . Professional Indemnity Insured
B.E. (Mining) Dip CIV ELEC. MECH. ENG.
LL.B, LL.M., Dip Inter Commercial Arb
ELE. Aust, Fellow C.I. Arb (UK)

Investigation into Work Injury & Accidents Vl CTOR |A N LEGAL COSTl NG

Preparation of Reports incl. Photographs
Court Attendance, Risk Management ¢ Assessments
°n J° * Bills of Costs
Expert BUIIdlng CASCSSSEB;P;Z LTD. ¢ In-house Costing
Consultants CLIFTON HILL, 3068 * Objections
. . . DX 15403 CLIFTON HILL Justin Scott L.B.
> Forensic Investlgatlons Phone: (03) 9481 5317 T: 03 9428 8666

> Court/VCAT Reports Fax:  (03) 9481 8308 E: jscott@scottdouglas.com.au
Email: casconsult@keypoint.com.au 278 Church Street, Richmond 3121

Our team of fully qualified, highly
experienced consultants has been assisting
in building dispute resolution since 1975.

E[i)t?/;;'l B—/gn/s\)l,'%%gsc FAIB, MASBC FORENSIC

IAN JOHNSON ‘ CONSULTING
BBIdg (Hons), MAIB, MASBC, MBDPS

WILLIAM LENNON SERVICES rTTg
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BSc (Hons)(Melb), BBuild (Dist)(RMIT)
ALASDAIR MACLEOD i i i i i i
ALASDAIR MACLEOD  ise i, G ROUP * Fire and Arson * Explosions * Forensic Testing * Mechanical Failures
Ecln), FAIB, MASBC, MCIOB, MFFS(Vic), AlA * Metallurgical Analysis  Vehicle Accidents * Personal Accidents * Product

Reliable, prompt, expert o Failures * Marine Accidents * Cargo Damage * Laboratory Testing
’ 2 . cts

& Building Over 20 years experience in scientific investigation and expert witnessing

Contact us now: Consultants : ( =T c
throughout Australia, New Zealand, SE Asia and the Pacific Region
Tel (03) 9377 3000 Fax (03) 9377 3092

Phone: (03) 5427 2099 Mobile: John Marshall 0418 334 408

WWW.bSSgrOUp.Com.au Fax: (03) 5427 3082 Email: forensic@clearmail.com.au
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No Cost Remains Uncovered!
Tough Expertise with Fast Return Results

“ Sergey is more interesting than most
costs lawyers. He has a Masters
in History and is ex-Russian military
intelligence. As you would expect, he'’s
tough, smart, and unafraid of battle. He
has appeared in taxations hundreds of
times and knows the decision makers in
the Costs Court inside out. ,,

Get Complete Cost Recovery
At Affordable Rates

Suite 108, 343 Little Collins St

Melbourne 3000

T. 0402 014 508

E. viclegalcosts@gmail.com
Victorian Legal ~W. www.legalcost.com.au
Cost Assessors  LinkedIn. Sergey Sizenko

JENNY YOUNG

COSTS LAWYER

Detailed bills of costs
Assessments of costs
Lists of Objections

In-house costing
Appearances on taxation
Security for costs advice

Gross sum costs advice
Costs Seminars

7th Floor, 114 William St, Melbourne 3000

Ph: 0417 355 749
Email: jenny.youngl@bigpond.com

www.jyoungcostslawyer.com.au

Check Out Our Current LinkedIn Reviews
See How We’re Different!

JOHN WHITE
CONSULTANCY

+ Assessments of costs
* Detailed bills
+ Lists of objections
+ Appearances in all jurisdictions
+ Advice and opinions
7 John Street, Kew VIC 3101
PO Box 368, East Kew 3102
DX: 32424 Kew
Ph: (03) 9817 7502 Fax: (03) 9817 7504
Email: jwlegal@bigpond.net.au
John D White B.A./LL.B.

DEBRAW PAVER

COSTS LAWYER

ACCREDITED COSTS LAW SPECIALIST

&

peter
COSTS LAWYER

Accredited Specialist — Costs Law

Short turnaround times
In-house costing available
Bills/assessments of costs

Appearances in all jurisdictions
Expert reports, advices and opinions
Lunchtime costs seminars

9889 0648 | 0429 641 875
peter@costslegal.com.au
www.costslegal.com.au
PO Box 755, Camberwell Sth VIC 3124

(® Specialisingin Supreme Court,
Federal Court and High Court
Litigation costs

(® Security for costs and other
enpert reports

Unit 5, 373 South Road, Brighton East 3187
PO Box 2159, Moorabbin 3189
(03) 9553 6506 or 0403 251 346

AUTE G,

%

N '9‘
H 4
,ﬁ% ¥ debro@pavercostlow.com.au
wwuw.pavercostlaw.com.au

Do you require classified
advertising?
Email: Icrowle@liv.asn.au

ALCG

A leading Melbourne
costs law specialist

Cate Dealehr is ALCG. Over the past
25 years she has built a strong reputation
for delivering results.

Our personalised approach to legal
costing will ensure the highest standards
for you and your business.

Contact us for your
costing needs

Phone 03 8080 6672
Email cate@alcg.com.au
www.alcg.com.au

ALCG - THE AUSTRALIAN LEGAL COSTING GROUP

da

ALL LEGAL
COSTING

Our commitment is to be accessible
and responsive to your needs and we will
work with you to achieve the best possible
outcomes in a timely manner.

We commit to provide consistently high quality of
service, utilising our exemplary level of knowledge
and will always act in your best interest.

We are a dedicated organisation and will always
provide advice and work you can trust.

We have the ability to handle sensitive,
complex and sophisticated matters from
start to finish and will work closely with you
to maximise your recovery potential.

Adam Sleep LLB, Director
16 Third Ave, Aspendale, VIC 3195
M 0417 590 788 F 03 8672 7664

adam@alllegalcosting.com.au www.alllegalcosting.com.au

JAN/FEB 2015
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COSTING SERVICES ¢ EXPERT WITNESSES

race
COSTS LAWYERS

JILL GRACE LL.B., with over 30 years experience,

heads a team of legal costing specialists experienced in all areas of
litigious and non-litigious costing and taxation of costs.

COSTING SERVICES OFFERED

* Detailed bills prepared for taxation.  * In-house costing and advice.

* Assessments (lump sum or detailed). ¢ Costing seminars.

* Lists of objections. * Arbitrations in costs disputes.
» Appearances in all jurisdictions. * Security for costs applications.

ADDRESS: Level 2, 224 Queen St, Melbourne 3000 AUSDOC: DX 480
TELEPHONE: (03) 9670 4460 FAX: (03) 9670 9440
E-MAIL: gracecosts@bigpond.com WEB: www.gracecostsconsultants.com.au

GRACE COSTS CONSULTANTS EST. 30YEARS

WE’RE CHANGING

Dleckstone LEGAL COSTING

LEGAL COSTING

At Blackstone Legal Costing we save you
time and money and add real value to

the recovery or resolution of your client’s
costs. That’s because we take a strategic,
proactive and rigorous approach to legal
costing that’s based on hard data and
years of costing experience.

We have the size and expertise to deliver
your costing advice on time, no matter how
circumstances change or how difficult your
matter becomes. And we pride ourselves
on being available whenever you need us.

To find out more about how we’re changing
legal costing visit www.bstone.com.au

SYDNEY: Level 6/447 Kent Street Sydney NSW 2000 Ph 02 9003 0990
MELBOURNE: Level 5/271 William Street Melbourne VIC 3000 Ph 03 9606 0027

Cost

LAWYERS

SPECIALISTS IN:

Complex commercial litigation
Class actions
Practitioner/client cost disputes
Security for costs and gross sum cost applications
Electronic files
Contributing editor to Quick on Costs

Harris

BEST
(08) 9261 8500 harris@harcosts.com www.harcosts.com

LIJ JAN/FEB 2015

MARrRpANA BENASIC
COSTS LAWYER

 Preparation of detailed bills
» Lists of objections

» Advice on costing matters

» Appearances in all jurisdictions
* In-house assessments

marijanabenasic@tpg.com.au
Phone/Fax: (03) 9482 3958
PO Box 2076 Fitzroy 3065

EXPERT WITNESSES

AUTOMOTIVE CONSULTANTS

Cuthbert Automotive Consulting

Vehicle Valuation and Assessments
Motor Vehicle Expert Witness
Classic Vehicle Specialists
Paint Examination, Forensic Testing
Vehicle Repair Reports

GRAEME CUTHBERT
LMCT 2600, MSAE AUSTRALIA, AMIAME

(03) 9899 7177 0422 444 335

PO Box 311, Kerrimuir, VIC 3129
Email: graeme@cuthbertauto.com.au

AUTOMOTIVE &
MECHANICAL ENGINEER

* Litigation expert since 1985
* Root cause analysis
* Forensic reports

Phi|ip Dunn wmame

Email: philip.dunn@pbd100.com.au
Phone: 0425 701 703

GLI3AL

PUBLIC SAFETY
SECURITY & SAFETY EXPERTS

Dr Tony Zalewski
Licensed premises, workplace violence,
armed robbery, security & safety systems.

039682 6373 0412 335 317
tonyz@gpsafety.com.au www.gpsafety.com.au

Do you require classified
advertising?
Ph: 03 9607 9337
Email: Icrowle@liv.asn.au




FORENSIC SERVICES

Q Surety Accountants

Valuation and Forensic

Business Valuation &
Forensic Accounting Services

» Defensible business valuation &
forensic accountants’ reports

» Expert assistance and
litigation support

» Over thirty years financial
investigation, including fifteen
years valuation, experience

Contact: Jim McDonald Fcra

(03) 9939 1100 or 0418 361 634

j.mcdonald @suretyaccountants.com.au
Suite 207B, 434 St Kilda Road, Melbourne 3004

www.suretyaccountants.com.au

Surety Accountants is a CPA Practice
We do not provide taxation or compliance services

FORENSIC DOCUMENT &

DIGITAL EXAMINATION SERVICES

FORENSICS |

M Handwriting & Signature Comparisons
M Questioned Document Examination
M Digital Data Recovery Services

M Expert Witness
. Telephone

L 0419 154 182

JOHN GANAS
BSc PostGradDipForensicSci GralepCompSC|

PO Box 420, Balwyn North VIC 3104
Email: enquiries@qdforensics.com.au

www.qdforensics.co

Signatures Handwriting Fingerprints
Document Dating Financial Contracts Medical Records

PO Box 1541 Doncaster East
Victoria 3109 t 03 9874 4001
info@forensicexperts.com.au
- -
Handwriting
forensic
HD Forensic Experts Pty Ltd

Mitcham Offices - By Appaintment
Trevor Joyce - Director

www.forensicexperts.com.au

Do you require classified
advertising?

Ph: 03 9607 9337

Email: Icrowle@liv.asn.au

——
q FORENSIC
-> DOCUMENT
SERV|CES Pty Ltd
The forensic
examination of
handwriting,
documents and

fingerprints

thorough analysis,
impartiality,
quality assurance

Phone: (02) 9977 0266

examined@forensicdocument.com.au
www.forensicdocument.com.au

INVESTIGATIONS

VICTORIAN
INVESTIGATION BUREAU

PROPRIETOR TOM GANNON EX VICPOL & RP & NGC
All Investigations handled
Commercial, Insurance, Fraud,
Domestic & Surveillance
Discreet, Personal Attention
Agents in all suburbs, Interstate & Overseas
Level 9, 14 Queens Road, Melbourne

9553 1137 / 0418 138 983

www.victorianinvestigationbureau.com.au

Email: vicib@bigpond.net.au

INTERPRETING SERVICES

Corporate Language Communications

Translation, Interpreting &
Tuition in all languages

Fully qualified NAATI staff with
a solicitor director

Legal & Corporate
(03) 9349 4555

www.corporatelanguage.com.au

LOCUM SOLICITORS

THOMAS MOORE
LOCUM SOLICITOR

40 years experience in most areas of law including
* Magistrates court appearances

e Family law

¢ Commerical and general litigation

* Property law and conveyancing

* Employment law

I am available to manage a law practice in the
absence of the principal or to assist with the
management of files due to work overload or for
any other reason.

9/2 Grandview Grove, PRAHRAN EAST VIC 3181
Postal Address: PO Box 3120, PRAHRAN EAST 3181
Mobile: 0400 850 859
Email: tommoore4@hotmail.com
ABN 23 524 520 283

MEDIATION

V4

avan 7 + Specaint Macbator

Jonathan Kaplan tLw
LIV Accredited Specialist in Mediation
General Commercial — Property —Courts (all)

Franchising — Estate —Workplace e

Phone: (03) 8686 9197

Mobile: 0418 588 855

Web: www kaplanlaw.com.au

Email: legalandmediation@kaplanlaw.com.au

lan Dunn | mepzaTor

Adjunct Professor of Law (La Trobe University)

Former CEQ, LIV and recently Ombudsman
General Insurance] Financial Ombudsman Senvice.

Nationally accredited mediator with great
experience in medical negligence, insurance
probate and commercial disputes.

acceted in rura Mtcmnm

M: 0401 107 092
E: iandunn227@gmail.com

Wein Mediation

The dispute resolution specialists

Alan Wein LL.B
Nationally accredited mediator NMAS, LEADR

All court required mediations, civil litigations,
property and leasing, franchising, estates and
insurance matters.

T 03 9500 0740 M 0418 384 072 F 03 9500 0522
E alan.wein@weinmediation.com.au
www.weinmediation.com.au

Do you require classified advertising? Email: Icrowle@liv.asn.au
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NOTARIES

NOTARY SERVICES

We can assist with notary services
including apostilles, authentication
and legalisation

Kemp Strang

Level 19, 31 Queen Street,

Melbourne 3000

Telephone: 03 8535 3500

Email: brethertona@kempstrang.com.au

Visas % -
Michael Bula Solicitors

=t

= uagest
= g“trie_s

Notary Services Australia
Assisting legal firms in notarial matters

Ph: 03 9642 2270

Level 4, 406 Collins Street,

4 Melbourne, Vic 3000
info@notaryservices.com.au
www.notaryservices.com.au

e
OFFICE SPACE

OFFICE SUB-TENANCY WITH LAWYERS

200 Queen Street, Melbourne
Melbourne’s Premier Legal Building

Able to have own signage, shared facilities of
reception area, consulting rooms and all facilities.

Suit sole practitioner, legal or other professional.

For further details please contact Pauline McLean
on 0413 676 986 or pauline@lawcomp.com.au

PROCESS SERVERS

NETWORK PROCESS
SERVICE

(EST. 1969)

PH: 03 9629 4601 FAX: 03 9614 1387
83-89 WILLIAM STREET, MELBOURNE 3000, DX 375

e Service of all jurisdictions throughout Australia \
 The largest and most professional 27>

e Specialising in urgent work Z
 Engages only experienced process server
o Computer generated service advice

e |ssuing and filing in all courts

www.networkpro.com.au
FAST PROFESSIONAL SERVICE THROUGHOUT AUSTRALIA

Pﬂa?"iso
S £Ss, 10, Gl
ERYgeNAL

Expert Process Servers
Australia wide.
Process Management wit
30 years experience.
ompt, personal attentio

SEARCHING & LODGING

SOLICITORS victoriA

Now Purchasing Files
Shine Lawyers are prepared to
purchase your files in the areas of:

« Personal Injury

« Medical Negligence

« Motor Vehicle Accidents

» Work Cover Claims

Contact Simon Morrison (03) 9616 4200

(SHINE LAWYERS

RIGHT WRONG,

SHINE.COM.AU

ADVERSE POSSESSION
& GENERAL LAW LAND

PETER SPEAKMAN & CO.
LAWYERS

Suite 2, 1396 Malvern Rd
(PO Box 72)
Glen Iris, Vic 3146
Tel: 9822 8611
Fax: 9822 0518

Email: speakman@speakman.com.au

(EST. 1964)

FULL ONLINE AND
IN-HOUSE SERVICES

— SRO authorised agent for Duties Online

— Lodging & searching ALL registers

— Conveyancing settlements

— TLA conversions, Water Registry and
plan lodgement a specialty

Level 6, 131 Queen Street
DX 197 Melbourne Free Fax: 1800 63 9407
GPO Box 477 Email: info@quayles.com.au
MELBOURNE 3001 Internet: www.quayles.com.au

Ph: (03) 9670 9000

Email: lcrowle@liv.asn.au

Unique office space for lease

Self-contained office for one with water views available.

Double doors open to unique sandy deck area. No kitchen, boardroom facilities or car parking
available, however catering can be ordered from MrWhippy.

Applications to: Bathing Box 339, Brighton Beach

94 LIJ JAN/FEB 2015

ADVERSE POSSESSION

TITLE BOUNDARY
AMENDMENT

GENERAL (“OLD”)
LAW LAND

EASEMENTS
RELATED AREAS

¢ R
/ \ / \
b 7) K\i)

MEGAN COPAS
—— LLB.————
LEGAL PRACTITIONER

P.O. Box 109
OFFICER, Victoria 3809

Tel/Fax: 03 5943 1203

Email:meganvcopas@gmail.com




FRANCE
AND INTERNATIONAL

are pleased to accept referrals relating to France
as well as the following regions

Europe, Asia,the Caribbean, the SouthPacific,
the Indian Ocean, the Americas & Africa

-through a Network of Legal agents -
. "

EIEE R
Notary Public - all languages and countries
3 2 4
NAATI legal translation to and from French

“Princes Hill Gallery”

213 Canning Street
Carlton 3053 Melbourne Victoria
Tel: (03) 9347 8333
Fax: (03) 9347 1741
E-mail: info@mbsols.com.av
Internet: www.mbsols.com.au

MBS

|puoljnuiajuj

si9hmnq

VCAT

advice and assistance
(not Planning)

MALCOLM HOWELL LL.M.
formerly Senior Member of VCAT

Room 105, ‘Normanby Chambers’,
430 Little Collins Street,
Melbourne
03 99355212 or 0417 337 519
email: howellmr@tpg.com.au

SOLICITORS
INTERSTATE & OVERSEAS

CULSHAW MILLER
Lawyers

Western Australian AGENCY WORK

Culshaw Miller lawyers is a mid-sized fully serviced
firm who welcome agency work in the areas of:
Commercial, Conveyancing, General Litigation,
Mediation, Probate & Wills, Debt Recovery and Family

Tel: (08) 9488 1300 Fax: (08) 9488 1395
Email: Darren.Miller@culshawmiller.com.au
Postal: GPO Box B77 Perth WA 6001
Web: www.culshawmiller.com.au

Law (Accredited Family Law Specialist; Jeremy Culshaw).

TASMANIAN AGENTS

You've found us.
BAKER WILSON
LAWYERS

With expertise in:
e Personal Injury
e Conveyancing
e Family Law
e Probate

All matters. All locations.
Phone 03 6264 1055
Fax 03 6264 1990
Email: info@bakerwilson.com.au
www.bakerwilson.com.au
PO Box 147, Huonville TAS 7109

Lawyers since 1927

David Landa Stewart 5 2

PHILLIP BIBER - YOUR SYDNEY AGENT

Associated with the legal profession in Victoria since 1982
Pleased to accept agency and referral work at
competitive rates, especially in:

- civil litigation (including succession

and family law) in superior courts

« business transactions

« conveyancing

+ mediation

T:(02) 9212 1099 F: (02) 9281 1005
E: pbiber@dls-lawyers.com

W: dis-lawyers.com

86—90 Bay Street, Broadway NSW 2007, DX 136 Sydney

Agency Work — Sydney
Websters

SOLICITORS, BARRISTERS & NOTARIES

We are a centrally—located CBD firm and
are happy to accept agency and referral
work in litigation (other than family law),
commercial law and conveyancing.
Level 11, 37 Bligh Street, Sydney NSW 2000
Tel: (02) 9233 2688 Fax: (02) 9233 3828
Email: reception@websters.net.au
Webpage: www.websters.net.au

WAINWRIGHT RyanN EID LAWYERS

BUILDING LAW
Referral work accepted, advice given in:
(1 BUILDING & CONSTRUCTION LAW
(1 BUILDING DISPUTES
(1 VCAT-DOMESTIC BUILDING LIST
1 COPYRIGHT

WAINWRIGHT RYAN EID LAWYERS
Tel: (03) 9009 5800 Fax: (03) 9009 5899
Level 4, 530 Lonsdale St, Melbourne VIC 3000

Also at Mitcham - by appointment only
Email: wre@wrelawyers.com.au
Website: www.wrelawyers.com.au

Do you require classified
advertising?
Ph: 03 9607 9337
Email: Icrowle@liv.asn.au

QUEENSLAND AND BRISBANE
AGENCY WORK

c@mmw/ L%&éﬂ&&

SOUCITORS * NOTARY

Level 18, 307 Queen Street
BRISBANE QLD 4000
Ph: (07) 3221 7750 Fax: (07) 3221 8828
Email: pas@deaconmilani.com.au

Will advise on Queensland Law
Take instructions for Queensland in:-
 Conveyancing

e Commercial Work

* Probate and Estate

* Franchising

* Stamp Duty and Revenue Law

* Leases and Mortgages

* Acquisition and Sale of Businesses
* Debt Recovery

* Employment Disputes

* Personal Injury

* Litigation Generally

Contact: Gino Milani or Pasquale Cece

BRISBANE

ALL COURT FILINGS AND
APPEARANCES

Hillhouse Burrough McKeown

Solicitors & Town Agents
GPO Box 1709 BRISBANE QLD 4001
Phone: (07) 3220 1144
Fax: (07) 3220 3434
Email: robertlamb@hillhouse.com.au

www.hillhouse.com.au

mellor
OLSSON

SOUTH
AUSTRALIA

Mellor Olsson, one of South
Australia’s leading independent law
firms, welcomes agency work in all
areas of the law.

Mellor Olsson is a full service firm
based in Adelaide with a number of
regional offices.

T: (08) 8414 3522
F: (08) 8414 3455
E: jventrice@mellorolsson.com.au

www.mellorolsson.com.au
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SOLICITORS « STOCK BROKERS « VALUATIONS

BRISBANE & GOLD COAST
AGENCY WORK

ERIC MUIR, Solicitor of Muir Lawyers,
Suite 3, The French Quarter,

3029 The Boulevard, Carrara QLD 4211,
welcomes agency and referral work in
all areas of practice.

Contact Eric Muir
Phone: (07) 5579 8342 Fax: (07) 5579 8332
Email: mail@muirlawyers.com.au
PO Box 3358, Nerang DC QLD 4211

VALUATIONS

LIS IR

Madsen Rowley welcomes agency work in the
areas of insolvency, commercial litigation and
debt recovery.

T: 08 8410 6688 F: 08 8410 6689
E: agency @madsenrowley.com.au
Web: www.madsenrowley.com.au

ADELAIDE

Executors - we remove all property

from deceased estates

4 We coordinate everything

4 Seamless service

4 Save time

¢ Fixed fee service

4 Tailored for you

4 Goods sold on behalf of estate

¢ Document search

# Inventories/appraisals

Dr Geoff Crawford
89 Dellfield Drive Templestowe 3106

(03) 9812 7280 0412 599 649

access@academix.com.au

CUTHBERT AUTOMOTIVE CONSULTING

+ Vehicle Valuation and Assessments ~ “
» Motor Vehicle Expert Witness

+ Classic Vehicle Specialists y 4

» Paint Examination, Forensic Testing

« Vehicle Repair Reports

GRAEME CUTHBERT LMC(T 2600, MSAE Australia, AMIAME
P:03 9899 7177 M:0422 444 335
Email: graeme@cuthbertauto.com.au

What’s it Really Worth?

BRISBANE AGENCY

in Litigation, Family & Criminal Law, Estates &
Conveyancing.
STEPHENS & TOZER kst 1904
Tel:  (07) 3034 3888
Fax:  (07) 3236 1512
183 North Quay BRISBANE QLD 4000
GPO Box 388 BRISBANE QLD 4001

Website: www.stephenstozer.com.au
Email: info@stephenstozer.com.au

Next door to all State & Federal Courts. Specialising

Motor Vehicle Valuations

e Expert Witness

e Family Law specialists

¢ Pre-Accident Appraisals

¢ Classic, Unique & Modern Cars
* Australia Wide service

“CALL NOW”

STOCK BROKERS

VIP AUTOMOTIVE SOLUTIONS
Ph: 1300 852 173

www.vipinspections.com.au
ANY CAR. ANY STATE. ANYTIME!

VALUATIONS
FORESTRY
AGRICULTURE
MANAGED INVESTMENT SCHEMES

(Peer-reviewed author on forestry MIS)

EXPERT WITNESS

Patrick Mackarness
MA, M Agric, M Forest. Eco Sc, Dip Rural Est Mgmnt
Certified Practising Valuer, AAPI, MIFA
0459 588 361  www.far ifi i com

g‘%Q‘ARM& OREST
"VALUATIONS

DOLPHIN

PARTMNERS \

Need to sell Equities/Shares?

We provide expert assistance in the orderly and efficient disposal of
an Estate’s equity/share investments on behalf of beneficiaries.
Call Peter Clarke
B.Comm. SDIA Practitioner member

03) 9982 8504

Our Advisers have over 125 yrs of Stock market experience
Superannuation - Margin Lending - Warrants & Options
Full Service - Adviser assisted - Execution only trading available
Execution and settlement services provided by ETRADE Australia Securities Ltd
(trading as “E*TRADE Australia”)

(ACN 078 174 973, AFSL No. 238277), a Participant of the ASX Group
Level 2-156 Collins Street, Melbourne
AFS Licence 364512 ABN 55142380176
www.Dolphinpartners.com.au

Licensed Dealer in Securities

Baillieu Holst

Since 1889
Participant of ASX / Chi-X Australia / NSX / SIM-VSE

Do you have a Probate Practice?
We provide: Expert assistance and advice in
the disposal and/or transfer of an Estate’s direct
equity investments in an efficient manner
either through the market, or off market to the
beneficiaries.

Please enquire about our very commercial rates!

Lubos Polokovic | Equity Partner
T: +61 3 9602 9269 | E: Ipolakovic@baillieu.com.au
James Nicolaou | Associate
T: +61 3 9602 9248 | E: jnicolaou@baillieu.com.au
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p o burgess

Commercial Property
Valuation Specialists

Burgess Rawson are a diversified property
consultancy company.
Independent and professional advice in respect to:
Family Law
Compensation
Expert Witness
Acquisition and Disposal
Leasing and Rental Reviews
Mortgage Security
Asset and Balance Sheet

API Accredited Specialist Retail Valuer
tperrin@burgessrawson.com.au
Level 7, 140 Bourke Street Melbourne VIC

0839613 0400 burgessrawson.com.au

Do you require classified
advertising?
Ph: 03 9607 9337
Email: Icrowle@liv.asn.au

OPTEON
PROPERTY
GROUP.

Opteon Victoria.
Valuation and advisory services
for the legal profession.

We specialise in:

Plant &
Equipment

Residential
Commercial
Expert Witness

Hospitality
Agribusiness
Compensation

=

To speak with a valuation and advisory
specialist please call 1300 786 022

Peisley Associates
VALUERS

Independent MTS Asset Valuers

Litigation & Family Law
Expert Witness
Dispute Resolution
Bankruptcy & Insolvency
Insurance « Finance
Over 30 years experience

Contact Steve Peisley

AVAA Certified Practising Valuer

Ph (03) 8678 0392 or 0411 811 234
www.peisley.com.au
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MAXIMISE

Whether you’'re
after information
about LIV products
and services or
details regarding
professional
development,
make Membership
your first point of
contact,

T 039607 9470
E membership@liv.asn.au
www.liv.asn.au

CROSSWORD

Letters of the Law

No. 168

.6

22
. . . )

Across
Detention in chaotic countryside (not
Erin) (7)
Listen in for one wager (6)
Custom for you and me with time (5)
Cabinet for warder (6)

To that amendment title-holder
excludes dill (7)

Unhealthy-looking male is required (6)
Mysterious priest in choir goes off (6)

Solution to Letters of the Law No 167

16 Surety for receiver of time (7)
19 Lady: “Adam and me at play.” (6)
21 Take away distress (5)

22 Thurible has banner sound (6)
23 So-and-sois a bad egg! (7)

Down

Sue can be found in this space (9)

Gaze at collective noun ‘owls’ (5)

Weighty production to be sure (no rut) (5)
Afraid to shout ‘Ow’ (6)

President nice to get back when caught in
district (8)

Swoop on offspring! (4)

Tabasco made from coloured pelt (3,6)
Run over by military vehicle (8)

Goodbye from the Spanish oles (6)

Rice dish in Shiatsu: no thanks (5)

A shortage denoting regret (5)

Coach a wager (4)

Solution next edition.
Compiled by Stroz
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The Argus, 1Febrt

The occasional sermon will be [he

delivered by Rev. Father D. J. rofeg,

Lewis, |
Both services will be attended

by members of the judiciary,
lega] profession, and the Crown
Law Department, with law
clerks, friends, and relatives.

The Argus, 1 February, 1950
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awyers worry about all sorts of things.

I They worry about their CV and qual-

ifications, the depth of their legal

knowledge, their presentation skills and the
ability to relate to clients.

But do they worry about their voice?

Research in the US has found that, for
males at least, the pitch, frequency and tim-
bre of your voice can be a determining factor
in the ability to be persuasive and ultimately
a success in your profession. If you don’t
believe it, try telling your dog to sit in a low
pitched voice and a high pitched voice and
see which one works. If it’s my dog it will be
neither, but that’s just my dog.

A study at Duke University’s business
school of 792 CEOs found those with lower-
pitched voices typically manage larger firms,
make more money and last longer in their
jobs than higher-pitched peers.

Actors, orators and even the most awful
dictators know the persuasive power of the
voice. Martin Luther King said “I have a
dream” but it was his deep powerful voice
that gave the words impact. Remember Darth
Vader telling Luke Skywalker “Join me, and
together we can rule the galaxy as father and
son”, Dirty Harry saying “Go ahead make my
day” and Sean Connery introducing himself to
female conquests as “Bond, James Bond”? Now
imagine the same phrases uttered in Woody
Allen’s voice.

Hollywood knows that vocal pitch can
show authority, menace and even play a part
in seduction while a squeaky voice is gener-
ally comic or pathetic. Singer Barry Whiteisa
case in point. So, too, is Russell Crowe. Rusty’s
velvety vocals surely helped him nab the lead
role in Gladiator. When Maximus Decimus
Meridius said, “At my signal, unleash hell,”
we knew he meant business. As did the NY
hotel front desk clerk when the actor used his
telephone voice.

Thave marvelled at the way some male bar-
risters from decidedly humble backgrounds
adopt the voice patterns of minor royalty as
they progress towards taking silk. They have

WITH ALL DUE RESPECT

HIGHS AND LOWS

obviously worked out that deep silky Anglo
tones impress both judges and jurors.

Researchers at the University of California
Los Angeles found public speakers with
range in their voices could use that power to
influence or inspire. This makes sense. How
many of us have almost lost the will to live
when we sat through a unilecture or a confer-
ence speech given by someone with a boring
monotone voice?

UCLA researchers recorded the voice pat-
terns of various foreign leaders and asked
male and female volunteers, who did not speak
those languages, to rate the speakers. Those
with a low-pitched voice were perceived as big
and dominant, while those with high voices as
small and submissive. This begs a question.
Would Gough Whitlam be so revered if he
had sounded like Christopher Pyne?

Don’t go overboard in the lower register,
however. University of Chicago scientists
studied 60 recordings of male advocates in
the US Supreme Court and it appears the

whatsOn

Extend your legal practice skills with our range of seminars in compliance areas of practice
management & business skills, ethics & professional responsibility and professional skills.

Monday 16 & 23 February, Wednesday 18 March, Thursday 26 March, Monday 30 March & Tuesday 31 March

www.liv.asn.au/whatsoncalendar

ISTOCKPHOTO

masculinity of the voices helps predict the
outcome of cases. Less masculine sounding
voices were more likely to win, surprising
the scientists who explained it thus: ‘Lawyers
who think they’re going to lose may project a
different kind of voice, perhaps overcompen-
sating by sounding more masculine.’

Even if you don’t have a persuasive or
dominant voice you should not fall silent
according to UCLA acoustic scientist Dr
Rosario Signorello.

“The voice is a tool that can be trained,” he
said. “Singers and actors train their voices to
reach higher or lower frequencies. A leader-
speaker should do the same.”

Iwonder if he could train my dog? @

Do you ever come across amusing incidents
related to the law? Of course you do. Then why
not contribute to WADR? By email to wadr@
liv.asn.au, by fax on 9607 9451 or by mail C/- LIJ,
470 Bourke Street, Melbourne 3000.
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BEYOND THE LAW

STYLE COUNSEL:
Clothes4U founder
Veronika Whittaker

Dressing up

Retired solicitor Veronika Whittaker has
put her fashion sense to good use.

hen Veronika Whittaker worked
for the LIV in compliance in
the early 1980s, the dress code

for women in the legal profession was
ultra-conservative.

“If you wanted to be taken seriously we
imposed upon ourselves the conservative suit
like our male counterparts,” Ms Whittaker
said.

The retired solicitor now uses fashion to
help boost the job prospects and self-esteem
of disadvantaged women through her not-
for-profit shop Clothes4U on the Mornington
Peninsula.

With pro bono assistance from Norton
Rose Fulbright senior associate Mia Matic,
Ms Whittaker launched the award-winning
charity in 2013 in a spare bedroom before
moving the boutique into a converted garage.
Today it operates from a shopfront on Boneo
Road, Rosebud.

“Our clients range from 16 years to 60 plus
and live in an environment where housing is

100 LIJ JAN/FEB 2015

largely unaffordable and there is high unem-
ployment,” Ms Whittaker explained.

“Many women have been physically and
sexually abused, they are single mothers,
refugees, parolees, or suffering from mental
health issues and homelessness.”

Friends, family and the community donate
clothing, shoes and toiletries.

“Women come to us for clothing to wear to
court proceedings, job and rental interviews
and funerals or Centrelink, school and DHS
appointments,” Ms Whittaker said.

The boutique, now run by 26 volunteers,
helps dress more than 35 women each month
and gives away more than 250 items, taking
into account each woman’s body shape, likes
and dislikes, and their reason for needing
clothing.

“I want the women to come into a beautiful
environment where they can try on clothes
and for the hour they spend with us be pam-
pered and feel safe,” said Ms Whittaker.

“Most of them say that no one has ever paid
them so much attention - there is always a lot
of laughter and tears.”

To fund Clothes4U, the committee runs
grassroots fundraising campaigns including
sausage sizzles, comedy nights and, of course,
fashion shows.

Retiring five years ago from the law
and a lifestyle where her mind was “fully
engaged” was daunting, Ms Whittaker
said. Moving to the peninsula, the mother of
three knew no one, but found volunteering a
way to meet people while giving back to the
community.

“Lawyers have so much to offer. What bet-
ter way to use those skills than by serving
your community in retirement,” she said.
“Clothes4U gave me an opportunity to see on
a day-to-day basis the impact you can have on
other peoples’ lives.”

And, while Ms Whittaker and her team
plan to expand the not-for-profit to offer edu-
cation programs for girls in danger of leaving
school and on how to prepare for the inter-
view process, Clothes4U has already been
recognised for its good work. It received a
2014 RACV Good Citizens Program award,
while the George Hicks Foundation and other
local supporters have recently contributed
funds to help the boutique move into a big-
ger shop front in 2015.

“Ilove what I do,” said Ms Whittaker, “but
the women we serve deserve more”.

For more information visit www.clothes

4urosebud.org.
HARRIET EDMUND
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